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AFFIDAVIT #2 OF ANGELA CAMPBELL

I, Angela Campbell, Professor of Law, of McGill University, i_n Montreal, Quebec, MAKE
OATH AND SAY AS FOLLOWS: ‘

. Tama Profeésor and Director of the Institute of Coﬁlparative Law at thelFaculty of Law at
McGill University (“McGill Law™). I pursue academic rescarch in the area of women in
polygamous marriages, particularly in the community of Bountiful, British Columbia, and as
such I have personal knowledge of the facts and matters deposed to herein, save and except .
where the same are stated to be made on information and belief, and where so stated I verily

believe them_ to be true.

2. My personal and professional background is set out in my first affidavit adduced in these
proceedings (“Affidavit #17).




. As indicated in Affidavit #1, part of my scholarly research has involved an emﬁirical,
qualitative study in the community of Bountiful, British Columbia, which assesses the way in
which women in polygamous marriages are affected both by polygamy and by Canada’s

legal treatment of this practice. The details of this research proj.ect are set out in Affidavit #1.

. From this project, it became clear to me that, at least from the perspective of the women
whom [ interviewed, polygamy in Bountiful has its roots in the religious tenets of the
Fundamentalist Church of Jesus Christ of Latter Day Saints (FLDS), which is the faith -
followed within this community. This point is explained more fully in Affidavit #1.

. My research also indicates that the criminalization of polygamy has had adverse outcomes
for Bountiful’s residents. That is, as explained more fully below, residents of Bountiful feel
ashamed, stigmatized and highly anxious because their way of life is branded as criminal.
Until, and even subsequent to, the arrests of two Bountiful residents in January 2009,
community members had little sense as to whether and how the prohibition of polygamy
would be enforced. This has resultéd in deep worry about the potential loss of their freedom,

- their children, their spouses, or their property.

. This affidavit outlines rﬁy research findings in Bountiful on four particular themes: (1) the
level of choice residents (eépecially women) exercise with respect to marriage aﬁd
reproduction; (2) intra-familial relationships (i.e., women’s relationships with husbands and
with sister wives); (3) women’s self-expression, self-fulfillment and contributions to family
and community, particularly through work and education; and (4) women’s understanding of

the laws related to polygamy in Canada and how they evaluated or perceived these laws.

. This affidavit.also sets out findings rooted in interdisciplinary doctrinal research regarding
the social, economic and health implications for women in polygamy in a more global

context.



8. A final part of this affidavit offers comments on the expert report prepared by Professor
Rebecca J. Cook for the Attorney General of Canada and submitted to the Court as evidence

in this Reference.

9. Icertify that I:

(a) am aware that in giving my opinion to the Court, I have a duty to assist the Court and am

not to be an advocate for any party;
(b) have made this Affidavit in conformity with that duty; and

(c) will, if called on to give oral or further written testimony, give that testimony in

conformity with that duty.

10. I further confirm that, although T provided my Affidavit #1 in this proceeding prior to the ‘
introduction of the requirement in the British Columbia Supreme Court Rules to provide this

certification, subparagraphs (a)-(c) of paragraph 9 apply also to that earlier Affidavit.

Preliminary Note on Research Methodology
11. Prior to setting out the various parts of the present Affidavit, a note about research methods is
in order. The research methodology that I deployed in cérrying out my research on polygamy
in BountifuIA is explained in detail in Affidavit #1 (see paras. 9—‘29). T believe that these
reseafch methods, which are based on a combination of qualitative interviews, focus group
discussions, and participant and community observatidn, are sound. Yet because my formal
participant group is limited to 22 women who have given interviews, my work does not
purport to speak for the experiences of all women in polygamy, or even all women in
Bountiful. As I have stated in my earlier writing on this topicrz ' ,
The perspectives of participants in this project are not all-encompassin g or quantitatively
representative; this article does not purport to illuminate the encounters of all women in
Bountiful — or all polygamous wives in other places — with plural marriage. There are
important limits to the usefulness of these narratives in coming to broader generalizations
about the practice of polygamy in. its larger Canadian context, let alone in its international

- setting. Nevertheless, the stories presented here enrich current scholarship on polyga.my
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in Canada, which currently consists primarily of secondary research sources that focus on

plural marriage communities outside of Canada. (Footnote omitted.)'

12. Having said this, I have no reason to believe that the participants in my research were merély,
as Professor Njcholas'BaIa suggests in a recent article, “a sample of women who are most

positively disposed to this practice [i.e., polygamy].”*

This concern is reitgrated in Professor
Bala’s Affidavit #1 submitted in this Reference (para. 48). My research interviews with
women in Bountiful offered a balanced portrayal of what their lives are like. These women
accept polygamy, but not- all take up this practice pefsonally. Even though they believe that
polygamy can yield important benefits for women, many recognized and explained in detail
the challenges that living such a lifestyle can impose on a family and on a wife, such as

loneliness and jealousy. All of this is explained more fully below.

13. Moreover, I do not see my participant pool as consisting only of women most satisfied with
polygamous life in Bountiful. Some participants had chosen fnonogamous marriage. Others, -
though in a plural marriage, were able to identify, acknowledge, and talk about difficult
aspects of polygamy. Furthermore, two participants are women ‘who left unhappy
polygamous marriages. Another woman with whom I spoke at length over two telephone
conversations, but whom I did not formally interview, has spoken out vociferously about her
negative experiences as a plural wife in Bountiful after leaving this community. Despite her
‘own .hardships as a plural wife, she urged me to integrate the first-hand accounts and

- narratives of women in Bountiful within my research, and spoke critically about current

Canadian legal approaches to polygamy.

14. Professor Bala also suggests para. 48 of his Affidavit #1 that “[a]t least some of the women”
who had positive experiences were likely encouraged by community members to participate
in my research, whereas women Wifh negative experiences might have been intimidated to do
so. This is a fair concern. I can comment only on what women with whom 1 did speak shared
with me. I cannot say whether some women in Bountiful were apprehensive about being

interviewed because of community reprisal, but I was given no indication that this is the case. -

! Campbell (2009) at 187.
? Bala (2009) at note 75.



15.

16.

This being said, it was clear to me that some women were reticent about being interviewed,
but this is because they feared that information they gave in this setting could be used against

them or other community members by legal actors such as criminal law enforcement agents.

Professor Bala’s Affidavit #1 (at para. 48) also cites as “unusnal” my decision to give
participants an opportunity to verify for accuracy any direct quotations or paraphrased
statements that I attributed to them in my plibliqations. It is true that this strategy is not one
normally adopted in academic research where participant anonymity is preéerved. However,
when I began my fieldwork in Bountiful in 2008, sdme residents were deeply apprehensive
about speaking with or being interviewed by someone from outside of the community. They
felt that the trust they had invested in journalists with whom they had spoken in the past had
been violated when the latter published sfories that deviated from accounts shared in
interviews. Moreover, the initiation of my fieldwork coincided with the raid in April 2008 by
law enforcement authorities on the Yearning for Zion FLDS ranch in El Dorado, Texas,
where some family members of Bountiful residents live. Shortly after this, in June 2008,
then-Attorney General for B.C. Wally Opal had announced his decision to name a third.-

special prosecutor to investigate the laying of criminal charges in Bountiful.

In these circumstances, I was of the view that women in Bountiful would be more inclined to
participate in my research if they had an opportunity to see comments I planned to attribute
to them before these were in print. I did this with each participant prior to publishing any
article that drew on my research in Bountiful and cited to participants’ comments. This
involved extensive contact with mjr participants through emaii and by telephone. Over the
course of this process, no participant objected to my extraction of their comments from their
interviews for use in my written work. No participant withdrew from my research project. No
participant asked me to change any of the text I planned to incorporate, save for, (a)
grammatical mistakes they identified (e.g., at one point in a paper I spoke of “priested”
marriages and a few women clarified that the term as used in the community is “priesthood”
marriages), and (b) elaborations on points made in the interview, that aimed to offer fuller
information and clarify to me and to the reader what they had stated. I did not at any time feel

that this process comprised the integrity of the research interviews conducted in Bountiful.



177. Finally, I note that I have made two research trips to Bountiful, one in 2008 for five days and
one in 2009 for seven days. I have also had ongoing contact with several participants by
email and phone since I initiated research in this community. Much of this is set out in my
Affidavit #1 but I raise it here to clarify Professor Bala’s comment in his affidavit, which
indicates that Iﬁy research is based only on the 2008 trip. This likely because Professor Bala
would riot have known of my more recent 2009 trip, since my work based on this later trip is
only being published in fall 2010, | '

Choice in Marriage and Reproduction

18. As explained in Affidavit #1, marriége in Bountiful is primarily influenced by FLDS
teachings, pursuant to which polygamy is central. While FLDS tenets indicate that plural
marriage is a requirement for spiritual fulfillment, some residents of Bountiful currently see
themselves as in a position choose monogamy over polygamy. Those who choose monogamy |
still see themselves as FLDS followers, and suggest that their devoutness is reﬂeéted in their

openness o the possibility of plural marriage, even within their own spousal relationships.
Age of Marriage

19. My understanding is that while historically in Bountiful it was not uncommon for girls to
marry during their adolescence (the youngest I heard of was age fifteen or sixteen), this

| practice is now discouraged and, I was told, no longer followed. Community members with
l' whom I spoke insist that a young person should reach at least the age of adulthood before

_ getting married. Many of the women interviewed for this research married in their early

twenties.

20. The relevance of waiting until adulthood to marry was stressed by several research

participants. This is reflected, for example, in the following interview excerpt, which is part



of a response one woman gave when I asked her what she would teach her own daughter

(who was just a year old at the time of the interview) about married life:
I will teach [her] to be realistic. There’s [sic] all these books out nowadays about
romance and love but there’s more to life than that. There’s hard work, there’s
raising your children and it takes work to make a marriage. It takes a lot of work
and effort. Good communication skills with your husband. And I could teach her
by my example, by loving my sister wives, and show them that I like plural
marriage but I’'m not going to force it on [my kids]. If they choose to do that
when they get older then that’s their choice, but I just want them to show, from
me living it right, that they could see the beauty in it, but I'm not going to force
them to do it. And another thing is that for Bountiful they say that there are so
many underage marriages. There’s not. And my daughter, I don’t want her
getting married till at least forty. Just joking, but I want her to be at least 20
because it feels like they’re at least a little bit smarter going out to the marriage

life. T was 21.

21. Another participant stressed that she was working to eliminate the practice of underage
marriage in her community. She thus stated:
[Y]ou know the only thing I would have done differently than I did, was [...]
walited till I was older [to marry], ‘cuz I was 16 when I got married. And, I know
that within our community, there’s [sic] been a lot of girls getting married, at 16.
Very rarely, that I know of, rarely married younger than that but, most are older
and [...] I often wondered why 16 is the age they got married because really it’s
kind of a, I think it’s, an old-fashioned thing. [...] But that is something that I
hope to change. I hope to try to encourage girls to wait and maybe get a career

themselves before they get married.

22. Yet, this same participant acknowledged that changing expectations about marriage among
the young women in her community is not easy. Her own daughter, she said, felt “peer
pressure” to get married as young as 16, and, despite her mother’s dissuasive efforts, the

young woman did marry before reaching the age of majority.



Spouse Selection

23,

24,

In Affidavit #1, I described the relevance for Bountiful of an event known within this
community as “the Split”. This refers to a division within the community that began in about
2002, pursuant to the proclamation of Warren Jeffs’, an American FLDS follower, as leader
of this Church. As he assumed this position, my understanding is that Jeffs also attempted to
quash the ‘authority of Winston Blackmore, the Bishop of Bountiful at that time. Community
members thus opted to ally themselves either with Jeffs or Blackmore. Thie rift within the
community translated into sharp divisions and a deep sense of loss within many families.
Jeffs has labeled all individuals outside of his faction as apostates, and his followers are

prohibited from keeping relationships or even speaking with such individuals.

In view of the rift the Split engendered within many families and relationships, many women

~ linterviewed referred to it as the most difficult and stressful experience they have endured.

25.

- 26.

27.

However, when I returned to Bountiful in 2009 for a second round of interviews, a nﬁmber_ of
women indicated that over the past year (i.e., between summer 2008 and summer 2009) there
had been a considerable opening within Jeffs’ side of the community and that members on
each side of the divide in Bountiful had become more open to exchanging and'bci-ng friendly
to one another. Thus, by 2009, partici'paﬁts communicated a sense of hope and optimism that

their community ultimately would reunite.

The Split carried with it an openness to some new ideas and practices that previously had
been viewed as intolerable within the FLDS Church. This was the case at least in the

Blackmore side of the community.

Some women spoke to me about how, since the time of the Split, the community had begun
to.encourage its young adults to become acquainted with an intended spouse before marriage
occurs. This practice, known in the community as “courting”, is seen as fostering a main

objective of FLDS marriage, that is, to ensure its lifelong duration. As one woman explained



to me, couples are now supported in any desire they might have to spend time together before
a marriage, to ensure that they will be suitable partners:
I got married a long time ago. I see we’ve got twenty-year-old girls who aren’t
married [...] and it seems to me like they have a lot more time to get to know
each other. [...] It, it’s pretty much like our version of dating [...] to see if
. you’re compatible with this person, before you make a commitment. Because
marriage, in my books, is eternal. It’s not to be tampered with. And you don’t

just do it without a lot of serious thought.

28. My understanding is that this practice of “courting” is meant only for unattached men and '

29.

women; courting an already mairied man remains taboo. Instead, a woman wishing to wed a
man with an existing wife (or wives) may spend time with his entire family before marriage,
and such time with sister wives was viewed as particularly important to women marrying into
plural familiés. One research parﬁcipant thus told me:
[A] lady that would look into our family, she would go to the Bishop or her
father and talk to them and then the Bishop could come to me and talk to me and
then if I felt good about it then I would say yes or no, if I felt I would get along
with her and if I wanted her to be my wife then I would say yes, but if I said yes

and didn’t really want to that would be really hard.

Thus, “courting” seemed most valuable for women, allowing them to investigate their

marriage options and assess their compatibility with prospective sister wives. For existing

" wives, these exchanges also offered an opportunity to be consulted and to give consent

30.

before another wife entered the family.

Husbands did not occupy a central place in discussions with women regarding prenuptial
interactions in Bountiful. “Courting” was seen as a way for women to ensure that their own
domestic interests and relationships would be fulfilling. It also offered reassurance that any
new woman to enter a household would be compatible with existent family membérs and

would hold similar family norms, expectations and values.
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31. Conversations with residents also emphasized tﬁat premarital relationships are not intended
to afford men opportunities for casual intimate encounters, or for weighing marital prospects.
‘The impropriety of men scouting for wives was noted on several occasions, and is
illuminated by the comments of one participant who reflected, during her interview, on what
she will teach her son abount marriage as he matures:

I will teach [him], to find one woman and, in his heart, if there’s another that
wants to come then accept that but don’t you ever go looking! [Chuckle] It’s not

his right to look.

32, This sentiment Was endorsed by another participant who statéd:
The biggest lie anyone could ever make, is to intentionally break a marriage
vow. When people make commitments with each other, they should keep them.
To me, it would seem like cheating on your wife to be out looking for another

wife. -

Reproduction and Family Planning

33. Big families are — and generally hav;a always been — a defining feature and value of life in
Bountiful and within Mormonism more generally.? This point was reiterated in a number of
different conversations with residents of this community. The objective of having many
children is linked to the practice of polygamy in FLDS theology, where the most saintly men
were permitted to take several wives so that that they could have more children than would

be biclogically feasible with a single spouse.

34. Several women in Bountiful have a plurality of children; many of those I met have five or six
children, and some have 10 .or more. At _fhe same time, a number of Women also have fewer
children, say one or two. A couple of women also indicated that if a woman was faced with
fertility problems and could not have children, this would not be held against her in her

community or by her spouse, even though childbearihg is 50 highly valued in Bountiful.

3 Campbell (2001) at 35.
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35. Discussions with research participants about reproduction suggested that some women plan

36.

37.

their families and pregnancies even though the FLDS has conventionally resisted
contraception. In this connection, discussions with two midwives in Bountiful were
illuminating, They recognized that childbearing and childrearing can impbse a significant toll
on women’s physical and mental health. They thus emphasized the relevance of counseling
their ciients about birth control options. They gave particular attention to means that women
could use independently, without needing to confer with a spouise. As one participant noted:

I have never had anyone say to me, “You shouldn’t use birth control.” But it’s

definitely implied. And it’s, I don’t think, I mean talking to my own husband, he

would never feel like that was appropriate. Because of, I guess it’s just not the

natural thing. It’s not what, I guess, we were designed to use or whatever, At the '

same time though, I think, a lot of women are not really able to communicate

their feelings when it comes to [saying]. “Okay, T've had ten children, and I

probably, have what 1 can take care of.”

This same participant suggested that women tend to think about contraception more
pragmatically than spiritually. Thus, while husbands typically do not wish to consider birth
control options because this violates a religious principle, a woman might see cbntraception
as a way to protect her own well-being, given the energy and labour that having many
children demand. This point is reflected in the following comments:

It came to the point where, because of health concerns I just had to say, “I really

can’t see how I am going to handle the emotional aspect of being pregnant; it’s

just too terrifying to me.” I said [to my husband], “You know, you’ll have to

cope with it, because I can’t, I can’t mate with you right now.” You know? Even

_though I was nursing. I just, I [couldn’t] take the risk.

Given these concerns, midwives spoke about advice they give women, often at their six-week

postpartum check-up. A key theme taken up is what women might want to know about

_avoiding another pregnancy immediately. Health care providers may give information to

women about the possibility of conceiving even while nursing or while practicing a rhythm



38.

39.

40.

41.
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method of contraception. As one participant indicated, women might find it too difficult
to maintain a harmonious relationship with a spouse if they feel they cannot risk becoming
pregnant and are thus reticent to engage in sexual intercourse. In the result, some women
resort to the option of using a contraception method “that their husband won’t know about.”
As one woman indicated, “birth control that’s invisible” was valued since “yoﬁ can protect

yourself without making that decision together, if that decision can’t be made together.”

From my conversations with various women in Bountiful, it appears that while a premium
continues to be placed on fertility and childrearing, mothers today are often described as
more actively engaged in deciding whether and when to have children. Family planning
might be based upon the use of medically-assisted contraception or, as some women called it,

“natural birth control” (i.e., monitoring one’s own fertility cycle).

One woman I met stated that her fourth (and youngest) child was é “surprise”, but affirmed
that there would be no further unexpected children. In this way she suggested that she would

use a form of contraception to ensure she would have no further pregnancies.

Another women articulated the generational differences that characterize parenting now and
parenting in her own parents’ time, suggesting that the demands on her are more onerous
than those place on her own mother:

I’'m feeling that women are feeling, ‘I have to havé less kids’. Like, I can’t deal

with the same amount of kids that my mom had, [...] just because of the world

that we live today. You know, we live in a really fast paced society. I mean a kid

is in soccer and hockey, and you’'re trying to keep up and one day you explode

because you can’t communicate.

This same participant suggested that while family planning remains something “taboo”

within inter-spousal communications in her community, some women recognize its value and
significance for their overall health, and for the well-being of their children. She therefore

stated:
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[F]amily planning is getting more and more popular. [...] Birth control is very,
very frowned upon and I"ve had many, many arguments [...] with my dad and,
you know, the men who are in charge at this point about birth control. Because
my thing is, would you rather have a woman that has two kids, raises those two
kids, loves those two kids and is able to do extra things to feel good about
herself, you know, and she lives ‘til she’s ninety? Or would you rather have |
someone who has ten kids and they’re in the loony bin by the time they’re
thirty? You know we can’t cope and we can’t deal, you know? Of course they

[i.e., the men] are like, “that’s not how it is.” Well, that isn’t reality.

42. I'have discussed issues of reproduction and family planning with a number of women during
my visits to Bountiful. Based on these conversations, I would conclude that many women in
this community do try to manage their fertility and make decisions about whether and when
they have children. While this may involve “artificial” or medical birth control mechaniéms
(women did speak of diaphragms and oral contrgceptives), many woman also placed great

value on “natural’; family planning methods (i.e., rhythm cycle).

43. Having said this, children in the FLDS Church are still considered a tremendous gift and -
blessing from God. Thus while it was suggested to me that being infertile would not be held
against a woman, T do not have a good sense as to how a woman would be treated if she
decided she did not want to have children. As far as I am aware, I did not meet any woman in
Bountiful who was married without children. The only exception to this was one woman who
got married during my visit to Bountiful. Furthermore, I met no woman who had children

outside of a (state-recognized or religious/’celestial”) marriage.
Intra-Familial Relationships
" Parent-Child Relationships

44. From my research it appears to me that the division of labour within Bountiful’s households

tracks conventional gender roles. Most men worked outside of the home, and although many
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46.

47.

48.

49.
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women also were wage-earners, they are also generally responsible for domestic work, which

includes raising children and overseeing their education, health and maintenance.

As I discuss in more detail below, women who work or study outside of the home often rely
on sister wives or other female relatives for assistance with childcare responsibilities. But
while different women might contribute to caring for a child, I have no doubt that children in
polygamous families in Bountiful know precisely which woman is their biological mother

and have a particular bond with her.

From my perspective, it seems that the most special and intense relationships within the
families in Bountiful are those between mothers and their own children. Children are
treasured in this community and I observed instances of mothers and their children sharing

moments of everyday tenderness and care.

Because sister wives tend to share the work of child-rearing, children will often refer to all
sister wives as “Mother”. While a child’s biological mother is known to him or her as
“Mother”, a sister wife is typically called “Mother [Name]”, using the given name of that

particular wife.

Although my observations lead me to believe that children have a special connection with
and love for their own mothers, children often show deep affection for the sister wives in
their respective families. For example, two women I met were sisters whose mother died
when they were very youﬁg. They were thus raised by another woman to whom their father
was married and as they matured, they came to see this woman as their own parent, and were

as close to her as they had been to their own biological mother.

A similar message was conveyed by a participant who talked about growing up with a

biological mother who worked outside of the home. She stated that she benefited from

- always having “another mother to come home to and check in with,” who took care of her.
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50. Children within a family born to different sister wives also often have rich relationships. I
- heard these children refer to one another as “sisters” and ‘“brothers” even though in
mainstream Canadian society, we would refer to them as “half-sisters” and “half-brothers”.
Several women also indicated that they are “very close” with their siblings, even those with

whom they do not share a mother.

51. However, it is probable that, as in all families, there is some éibling strife or rivalry in some
of Bountiful’s polygamous families. As one research participant noted, being part of a large
family with many children can easily result in a diminished sense of privacy and
distinctiveness. This is reflected in the excerpt that follows: -

Okay the best things about being a child of polygamous relations? I would say
you are never alone. [ mean that’s good and bad. I was one of the older siblings
[...] and I was always a role model and mentor for many of my younger siblings,
which is also good and bad. Um, I have a sister who was two years younger than
me but we both have the same mom, and we’re very cloée now. At this point in
my life I have about eight sisters who are in their teenage years and more that
are in their 20s and we’re all pretty close. [...] But growing up? [...] [M]y father
always treated us as equals but like, he probably went to extremes in trying to
make us all feel equal. My other sister from another mother, she had to always
come with us just so she wouldn’t feel left out or anything. He might have been
‘that way even if she’d had the same mom as I, but sometimes I just felt that she
had to come just so Father.could feel like he was being a fair parent or

something, I don’t know. Sometimes I thought that.

32. Apart from relationships within particular families, my observations in Bountiful also reveal
that, .at the communal level, women have organized distinct measures to promote the health
and well-being of children. For example, public health nurses from a nearby town come to
the Bountiful Midwifery Centre and use this space to vaccinate children from the community.
Moreover, women from Bountiful have worked with social service providers in town .to
organize drop-in play groups within the community for mothers and their preschool-aged

children.
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While my time in Bountiful furnished quite a clear sense of the typical nature of relationéhips
between mothers and children, the nature of paternal-child bonds in this community is harder
to establish. This was because during the days that I was in Bountiful, my focus was on
interviewing women in this community. I therefore spoke with few mén. Furthermore,
becanse most men worked outside of the home during the days (and sometimes travelled for
work, for example, if men were involved in logging or trucking work), I typically did not
have a chance to see them for any extensive period to observe how they engage with their

children, or to speak with them about this.

Based on my limited exposure to fathers’ interactions with- their children, as well as on
conversations with mothers and with children (both on and off the record) about the paterhal-
child b_ond, my sense is that fathers take on a less affective role with their children and are
seen primarily as providers. I believe that fathers have also traditionally been the link
between the FLDS Church and the family, and historically played a key role in arranging

marriages and selecting spouses for their children as they matured.

Although I had fewer opportunities for observing how fathers and children interacted, it was
plain that when fathers were around, children — especially young boys — were extremely keen

on having these men’s attention and on spending time with them.

Many fathers were present at a Church “Meeting” I attended in 2009. Here, I noticed a
number of families in attendance and the gender distribution seemed equal. The same is true
of a “Children’s Program” I attended (also in 2009), which involved a series of short dance
and musical recitals led primarily by children from Bountiful. Finally, I noticed a comparable
dynamic at a wedding reception that I attended briefly in 2009. At these events all families

sat and participated together.

Intra-family relationships: Relationship;v between and among adults
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Within a polygamous family in Bountiful, there are two key types of adult interpersonal

relationships: those between a husband and wife, and those between and among sister wives.

Decisions within polygamous households in Bountiful relating to divisions of domestic
labour are usually settled by sister wives. These choices are governed by the available time
that a woman in the household has. For example, it is recognized that a woman who studies
or works outside of the home will have less time to contribute to daily chores and

childrearing, but is expected to contribute in other ways or at a later time in her life.

In addition, a woman who has just given birth will get a month “off” from her normal
household duties, to get her bearings and become adjusted to life with her new infant. During
this rtime, her responsibilities are taken up by other women in the household or in the
community. This time “off” is recognized as an entitlement for all women, fegar_dless of

whether they are in polygamous marriages with sister wives in a shared household.

Divisions of domestic labour also seem to be based on the particular interests and skills that

a woman has (such as cooking, gardening, tending to children, etc.).

Like decisions regarding household responsibilities, it appears that women in Bountiful who
live together also take up the management of family finances. Wives thus convene regularly
to discuss household issues, including money matters. While a husband is sometimes privy to
these discussions, wives seemed to be the stewards of financial life. This is summed up by

one woman who noted: “We get together and decide. The guy doesn’t figure it out; he goes

to work. The moms figure it out at night.”

In this connection, women suggested that because they outnumber men in a polygamous
family, wives usually can use this és leverage in budgetary decisions. Notably, when wives
decide they wish to make purchases or assume expenses-, this is typically realized, even in the
face of a husband’s reticence. This point is reflected in the following comments of two

women [ interviewed in Bountiful. A first woman indicated:
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When we want something [it’s] pretty hard for him t'o.stand up to two of us so, if |
We could [sic] afford it, we can make it happen. And if it’s something you know
we want to do to the house. We say, honey, we’re doin’ this, right, okay. And so,
it happeﬁs. '

And a second woman stated: '
I feel sorry for the guys. They’re very outnumbered [chuckle] even if they're

with two wives. They’re very outnumbered.

Even when financial matters posed strain withiﬁ a family, some lwomen seemed to feel that
they should address this on their own or with the support of sister wives, but not necessaﬁ]y
with their husbands. One woman thus indicated:

But as far as my stresses about my bills and money, I don’t spend a lot of time

conversing with him about that. If I feel like it’s something that he needs to

know about, I talk to him about it. Otherwise, we [i.e., the sister wives] talk to

each other about it.

While many aspects of family life are taken up communally in Bountiful’s polygamous
households, it would appear that intimacy is understood as strictly confined within the
husband-wife relationship. Women in Bountiful did not speak to me about how they share
the emotional affection and sexual attention of a shared husband, although one woman did

indicate that myths about “schedules” and rotations of a husband through his various wives

~ could not be taken as universally true for all women. This woman resisted the formality of

wives regularly “taking turns” with a husband, and thus stated:

[T]here were times when, especially as I got older and I, it became more
difficult to conceive and there were more ladies in the family and that, then I
would go to [my husband] and the two of ﬁs would plan a way for us to get
together [...] for when it would work. [...] I did not like the ‘turns’. When I first
got married it was we each got a turn, you know, and it didn’t matter what was
happening, we had our turn. And I'm the one that broke out of that and said: T

don’t like this. I don’t want it. I don’t feel like sleeping with him tonight. I don’t
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want to be in there. I want to be with my baby. You go ahead and have my

turn.’

Aside from physical and cmotional.intimacy, the one domain in polygamous households in

~ Bountifu] that husbands and wives regulated together without much involvement from sister

66.

67.

wives pertained to the raising and disciplining of children. Even though, as‘ indicated above, a
child in a polygambus household could view herself or himself as having several “mothers”
participating in his or her upbringing, major decisions concerning a child’s health, education
and discipline seem to be relegated to the authority of his or her birth parents.‘ As one
research participant told me: “{I]t’s easier if each mother worries about her own children’s
needs. T mean, it’s too big for the whole family to worry about every child.” Thus, tensions

may arise when a woman attempts to correct or chastise her sister wife’s child.

This strain in lateral relationships among sister wives arising when one is perceived as
overstepping her bounds vis—ii—vis-another’s children is reported also in the literature on -
FLDS families, which posits that because children are so important and often, so numerous,
in these families, they can become a source of conflict and competition among wives:

Wives do not always have the option of child care but most depend on one

another — even if they do not like one another or if they disagree with how théir

children are being treated. In some cases, the way children are disciplined and

dealt with by other wives becomes a lightning rod for family stress.”

Apart from conflicts over discipiining one another’s children, women identified two other
potential sources of tension among sister wives. A first related to jealousy over a shared
husband’s time, affection and resources. This challenge was noted by most of the women I
interviewed in Bountiful. It is also noted in scholarly literature that has studied relationships

among sister wives in FLDS communities.’

4 Altman and Ginat (1996) at 373-374,
? See Altman and Ginat (1996) at 163-169 and 353-357 for a discussion of how the phenomenon of jealousy among
sister wives is managed and tempered within polygamous fundamentalist Mormon families.
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68. Women with whom I spoke in Bountiful identified several different ways of coping with
emotions of jealousy. For example, one research participant stated that, throughout her ten-
year plural marriage, she’s “learned how not to be jealous”, primarily by telling herself that

she is “his [her husband’s] favourite.”

- 69. A second source of tension among sister wives identified by women in Bountiful pertains to
the fact that sharing a husband usually brings with it shaﬂng a household and its common
space with other women and their children. The pressures such a situation imposed were
noted by several participants. One woman, for example, intimated that the requisite “sharing”
in polygamous households could be a challenge:

Well there’s always the inevitable ‘my space, your space’, stuff like that. You

have to respect each other’s space. You have to respect each other’s feelings.

And all of a sudden you go from being the only one having to share and it’s

hard. It really is hard. But, but if you really believe that that’s the way that, that’s

the way that you can get to heaven and stuff like we do, then it’s worth it to us.

And at times it doesn’t feel like it’s worth it. But, no matter what situation we g0

into, no matter where you are in the world, you’re gonna have those problems

with someone.

70. Another participant addressed the relevance of having at least some of her own personél
space (i.e., a bedroom and bathroom) in her household, but noted that some women would
insist on having an entirely separate house:

It’s nice to have your spéce, your own room. I do share a kitchen but I have my
own room, my own things. [...] I'm willing to share everything else, but [1 want
to] have my own space, my own room and bathroom. Other than that, some
people would prefer to have their own house but I guess it just depends on the

kind of person you are.

71. And a third participant compared the stresses of polygamous life to ordinary cohabitation or

shared living arrangements, such as those encountered by college students:



21

I compare it to people who are living in dorms together. If someone’s messy and -
you’re a clean person it’s just really hard to live together. I think that those kinds
of situations are when there’s a big clash in the relationship.

72. Given these realities of cohabitation, families with the requisite resources might try to avoid
having incompatible plural wives live together. One participant reflected on this, stating,
“[Glrowing lip, my father had two wives but we never ever lived together, we never lived in
the same house, we lived in separate houses.” Another woman suggested how her
reiationshjp with her sister wives improved after they moved from a communal home to

individuwal households:

R:® What about the biggest thing you would lose [if you lived monogamously]?
P: My sister wives, their children. I really do love them. |
R: But you all have different house...
P: Which is good, I mean, I think that’s the only way to live, in my opinion.
Because we lived together for six years in the same house.
R: And how was that? ‘
P: Oh, a lot df trials, [chuckle] we did pretty good.
- R: What kind of trials?
P: Oh man, three different women with strong opinions, right? And different

ways of teaching their children. And it’s hard, but we did it. We managed.

73. Although challenges to polygamous life seemed to have been experienced by a number of
women, participants in fny research also cited several advantages to having sister wives.
Specifically, participants noted that a genuine sense of solidarity and sorority develbped
within most relationships between women who shared a husband and a household. Women
noted specifically the division of labour that existed within households according to the
specific tasks that women enjoyed or at which they were particularly skilled. Furthermore,

having sister wives enabled women who need, or who choose, to work outside the home to

% In all cited passages in this affidavit, the initial “P” stands for “participant” (i.e., a person interviewed in Bountiful)
and the inittal “R” stands for “researcher” and represents my own words in the interview.
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do so, given that their household partners could take up the work of managing the home,

meal preparation and childcare when a working or studying woman was physically absent.

Several women noted that the primary benefit of their relationship with sister wives is the

- companionship that this brings them. In particular, for many women it seemed that their

75.

76.

7.

relationships with their sister wives were just as valved and important (but for different
reasons) as their bonds with their respective husbands. Women thus referred to their sister
wives as their “best friends”, “life partners”, and as not being able “to imagine life without
them.” Two women made particularly illustrative comments. One stated:

My sister wives are like my very best friends. [...]I do more things with my

sister wives than I do Wi.th my husband. I'm with my sister wives 24/7. [...]

Sometimes I feel like I'm more married to my co-wives than I am to him!

Another woman, sbeaking about her emotional connection to her sister wives, indicated:
It’s kind of like in a monogamous relationship where you and your husband are
really close. Well, a lot of us get actually that closeness with each other that you
would have with your husband. [...] We know everything about the other
person. Feel what they feel, we think what they think.

I encountered the starkest example of the proximity that sister-wives might experience when
I met two women who shared a household and were raising their twelve children (six apiece)
together. These women were married “celestially” to their husband, who was the father of all

of their children. Neither of them, though, had a formally recognized marriage to this man.

After cohabiting together with their children for some time, they decided that their lives were
so intertwined economically, socially and emotionally that they should marry one another.
These women saw this formal marriage as a logical progression in their relationship, given

that they were already essentially domestic partners. They have not alluded to whether their

. relationship has a sexual component but indicate that they cannot be intimate with one

another given that homosexuality is not accepted within the limits of their faith.
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78. These two womc;i were cligible to marry one another since, although they had religious
marriages to the same man, they were civilly single. One journalist has posited that this
marriage is a sham designed to get around immigration rules.” However, the couple’s

~ interview suggested a genuine shared domestic existence that bore the conventional elements

of marriage:®

P #1: [W]le were [our husband’s] youngest wives.
L |
P #2: He was very busy in the Church. So we became veéry close friends with
each other. /
P #1: We didn’t have a lot in common with the other ladies. [...] We only
became friends because he stuck us together and said, ‘okay. you guys take care
of each other!”
-] |
P #2: And I would say that we grew together. And I go to work and support her
and she tends my kids. And we really and truly and honestly are parfilers. [..]
Honestly there’s not any [sic] two ladies that live as a couple as we do. -
P #1: Our finances are intertwined.
P #2: You could never divide our bills, for us to divide our bills and our income
we would have to get a divorce, to divide our bills, because all of my credit
cards, all of our bills are together so much that I wouldn’t know where to start if
we were separated. To the point where we are a couple. Our kids would be lost

without each other.

79. My research in relation to adult relationships in Bountiful has also explored the possibilities
for women of leaving unhappy marriages and domestic lives. Discussions with research
participants included questions about how women might cope with difficult spousal

relationships. Specifically, I asked all participants how common it would be for a woman

" That is, she suggests that the marriage was prompted by the fact that one of the wives, an American, could not be
sponsored by her Canadian husband given their-illicit polygamous marriage, so she opted to marry fofmally her
Canadian sister wife to achieve this. Bramham (2008) at 320-322.

8 Cossman and Ryder (2001). .
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dissatisfied with her marriage to leave her spouse or the community. I also asked participants

to identify the most important challenges such a woman would face.

Responses to these questions varied. Some participants indicated that women in unhappy

~ family relationships manage this by discussing their troubles with church leaders, who might’

8l1.

82.

83.

84.

85.

then place them with a new husband and family. Women might also decide to leave a
marriage without such initial counsel, and several women have done so. Yet it was
acknowledged that exiting one’s marriage typically also means léaving the whole community

behind.

While some participants indicated that women who leave the community are welcome for
return visits, one participant who had left her marriage (by divorcing formally) and the
community suggested otherwise, stating that someone in her situation is “not welcome to

come back and visit” and is “just considered an apostate.”

I did, however, sce this particular woman at a wedding celebrated in Bountiful in June 2009.
She was invited as a guest, and stayed in Bountiful over the weekend of the event in the

home of a family member.

Overall, my impression is that leaving a harmful or unhappy domestic setting in Bountiful is
possible. There is even one reported judgment pertaining to a custody dispute between

divorcing spouses from Bountiful.9

However, exit from marriage and the community is difficult. One participant indicated that
although she had been aware of shelters and other resources for women in tumultuous
conjugal circumstances, she considered that these “weren’t for us... [...]. We lived apart from

that; it didn’t affect us.”

The hardship of exit for Bountiful’s women mirrors that which might be encountered by

many women leaving a marriage, even if monogamous, or a community. This point is

® Blackmore v. Blackmore, B.C.J. No. 2571 (2007) (QL).
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explored tﬁoroughly in existent literature,'® and was brought home in one particular exchange
with a woman in Bountiful. The question, “If a woman wanted to leave a plural marriage,
what would her alternatives be?” was put to a focus group of women whom I interviewed
altogether. A woman within this group responded by turning the question on me, asking:
“Well, what would your alternatives be?” I answered by noting that my own alternatives to
reniaining within a difficult marriage would be undesirable, because of the consequences for
my children, and because of financial and emotional challenges. In reply, the same woman

who’d askedl the question stated flatly, “Everything you said, it’s eXactly the same for us.”

Women’s Self-Expression, Self-Fulfillment and Contributions to Family and Community

through Work and Education

Women's Appearance and Dress

86. Some participants in my research recounted that, after the Split within Bountiful, they began

to see themselves as having choices that they did not previously have in areas besides
marriage. One primary way of expressing this newfound freedom is through women and
girls’ attire. Traditionally, womeri in the FLDS Church have held steadfast to the principle of

modesty i in dress. They have thus con31stently worn handmade full-length dresses and skirts,

* and long-sleeves. In addition, women did not ¢ut their hair; they instead let it grow extremely

87.

long and usually kept it tied or braided.

‘Within Bountiful today, a variety in dress habits is evident among women. While a large

number of women continue to dress conservatively, many girls and women have also adopted
a more “modern” and “mainstream” look. Walking around this community, one might see
girls and women in jeans, t-shirts, “hoodies”, V-neck shirts, and skirts shorter than most
FLDS women have traditionally worn. These girls and women may also cut their hair and

wear makeup and jewelry.

10 8ee Malik (2006) at 216; Shachar (1999) at 100.
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88. Although girls’ and women’s changing appearances are generally accepted, based on my

89.

90.

observations and conversations with residents of Bountiful, it seems that these {ransitions in
dress have caused some anxiety and friction within the community. More traditional women
have hinted at some disapproval in regard te modern dress styles in the community. The
concern here is that contemporary clothing and accessories are less consistent with the
principle of modesty that has conventionally characterized women’s appearance.in FLDS

communities.

Changes in dress patterns among women seem atiributable to a number of factors. Some
women suggest that this decision was prompted by an effort among Blackmore followers to
distiﬁguish themselves from the more traditional Jeffs group. Some others indicate that they
have changed their dressing and hair styles simply because they find this new look more
comfortable. Last, I have been told that modern dress might also be taken up in an effort “not
to stand out” within mainstream society. In this connection, it was suggested that dressing in
jeans and t-shirts was a helpful way to avoid being identified as a “plyg” outside of-an FLDS
community. This is a pejorative term used to refer ie a derogatory way to polygamous

people, and it is sometimes heard in areas where plural marriage exists.

While sueh changes in women and girls’ dress within Bountiful are apparent, some women
are committed to dressing according to conventional commuhity norms. Although they seem
to understand the interest among some women of dressing in a more modern manner, they
also seem a bit apprehensive that this tendency will erode the principle of modeety that has
been central to expectations about attire in the FLDS Church. Thus, the "way that women
dress and appear seems to result from careful reflection. A good example emerges in
comments that one participant wrote out and sent to me by email after I conducted interviews

in 2009. She stated:

Women are highly adaptable and versatile people. Throughout history we have
been able to play whatever role life has handed us. Remember Joan of Arc, who
led an army across France, the pioneer women who crossed the plains, and

Amelia Earhart with her extraordinary desire to fly? We can do anything, and
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yet so often, especially in this modern, everyone is equal world, we forget to

celebrate our womanhood.

For me, wearing a dress is a display of femininity. God made men and women
different for a reason, so why not enjoy being what you are? I feel beautiful and

feminine in a dress, so as a rule, I wear a dress.

I also believe that seeing a woman in a dress brings out the protective, manly
instincts in our male counterparts. Feminists may argue that skirts put women at
a disadvantage, but I don’t believe it’s wrong for men to act like men and

women to act like women.

91. Additionally, some participants have observed a revisionist trend among some young
women, who have returned to the community’s traditional style of dress of long skirts, long
sleeves and long hair. This has been accompanied by a renewed valuing of — and interest in —
plural marriage. One woman thus stated the following in her interview with me:

Now some of the girls are getting attention for wearing old-fashioned dresses. A
couple of the 16-year-olds wore hoop skirts to the Creston hockey game! Their
friends from town think they are just the coolest people ever. [...] T am happy to
see that our big kids are not ashamed of our way of life. Many of our young
couples today want to remain monogamist, but we have teenage girls who now
want to live plural marriage‘when they are old enough. I strongly desire to

preserve our culture, and I take heart in these girls who are catching the vision.

92. According to this participant, girls who were “catching the vision” had seen many of their
own mothers as happy plural wives, and are therefore interested in taking up polygamous
marriage themselves. At the same time, these young women seem simultaneously drawn both

- to tradition and to a lifestyle that involves going to hockey games and socializing with

friends from Creston, the nearby town.
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93. As indicated, the foregoing observations about changes in women’s attire in Bountiful

pertain to the “Blackmore side” of the community. While affiliates of Jeffs seem more
conservative-in terms of customs, including dress, I am told that women within this side of
the community also have more choice now than they have in the past in regard to marriage

and, as indicated above, reproduction.

Women’s Education and Work outside the Home

94. Accounts women in Bountiful shared with me indicate that many of them juggle

95.

96.

responsibilities that require them to move in and out of their community on a regular basis.
Most women I met were either employed outside the home or pursuing college programs.
Several worked in Bountiful, most notably as teachers in the community schools, as care-aids
for the dependeunt or elderly, or as nurse-midwives. Some also worked outside of Bountiful,

for example, in stores or hospitals in nearby Creston or Cranbrook.

Participants alluded to the financial independence that pursuing studies and employment
could offer. They made statements like: -
I make my own money and pay my own bills. I don’t really give him any, [and]

[ don’t take much money, because that way I’'m not dependent. -

Emotional independence and strength also was linked to the value of work, as women now

saw this as something that should yield a particular benefit for them whereas traditionally,

- work was understood as serving to promote a common (patriarchal) good. This is illuminated

in the following excerpt from a research interview:
P: I don’t think I ever heard in my life, “Go for a walk for you”; “Feel good for
you”’; “Be beautiful for you.” I don’t ever remember that being important.
Maybe it is. But for me it wasn’t ever. It was, “Get up, tbday we’re going to -
work in the community garden; we’re going to do this for ‘us’, we’re going to
work together for ‘us’, we’re going to be happy for ‘us’, we’re going to make

breakfast for ‘us’.” There was never that, “Go find some time and relax for you.”
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And now that I'm, the more I study or I look at depression and stuff like that, I
think that women really need to feel important in themsélves.

R: [...] Who is “the us”?

P: [[ln my growing up years that was everyone, like the FLDS. And we
definitely did work for a common cause. [..‘.] It was really designed like a
communist society where we did work for the common good of everyone; no
one really lived above anyone else. Like I don’t remember my mother saying,
“We’re going to go get our nails done for us.” It was, “We’re going get up today
and clean the house for father,” or “We’re going to help clqan the community for

our prophet.”

As Bountiful has no postsecondary educational facility, women from this community who
pursue 'college or university programs must do so elsewhere. From the various accounts I
heard, it ‘Seems to me that such postsecondary schooling happens in towns where local
residents would be familiar with the FDLS Church and with polygamy. For example, women
spoke of studying in Creston and Cranbrook, B.C., which are both in close proximity to
Bountiful itself. Others studied at Southeni Utah University, that is, in a state historically

associated with plural marriage where the FLDS Church retains a large folloWing.

In connection with this, participants noted that women will often seek to remain close to
homfa and family while they obtain théir degrees, and thus opted to study in nearby towns or
in Utah. At the same time, it was suggested that women would ultimately go wherever
necessary to obtain the schooling that they sought to purs'ue. As one participant stated:
“[Women will go] wherever they need to go to get what they want. Like if you want to be a
dentist you can’t just stay in Cranbrook, you need to go somewhere else.” However, it was
acknowledged that it is “not yet” common for women from Bountiful to go to large

universities in urban centres.

Moreover, of the parﬁcipants who had pursued college or university studies, all had taken up
traditionally feminine professions, such as teaching, nursing, midwifery or care-giving for the

elderly or infirm, and most had married before entering their postsecondary programs. When
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asked about the choicé of program that women pursue, allusions were again made to
women’s interest in remaining in or close to Bountiful, One participant noted:
Well a lot of it [i.e., choices about education], too, is that it’s based on
~ something they can do around this area. If they want to stay here they need to

choose something they can do around here in the Creston Valléy area.

100. Another woman stated:

101.

I wanted to do something that was non-traditional because of [...] that stereotype
that, when people look at me I didn’t want them saying, “Oh, you just went into
education because you were told to or something.”[...] But I always came back
to education because that’s what I care about, that’s what I'm interested in. And,
also when you’re part of a community then you want to help, you know? You
want to contribute to'that community in some way that’s going to benefit all the
people you care about and all those involved. So, I felt like there was a need for
me to go into education because there is a need for educators [...]. But I had to
face that stigma a lot, of people saying, “Oh, you just went into education, why

couldn’t you branch out?” It’s like, that’s what 1 wanted!

Since marriage in Bountiful still secﬁls to happen when spouses are young — at least by
current Canadian standards — it appears that women who want both to marry and to pursue
postsecondary eduéation must seek these things in this chionological order. Bountiful Wbmen
in college are thus usually already wives and mothers. One woman acknowledged how
difficult pursuing. higher-level learning, while remaining responsible for a family, could be:

I don’t feel like [I] was hindered in any way except for the fact that, I could see

hdw much easier it would have been if I would have just gone to school

first, before 1 had children. I remember going to school and jﬁst, you know,

anybody that was taking the nursing program or the midwifery prdgram, before
- they had a family... I mean their responsibilities were so much different than
' mine. But I met people in both my classes that have some more responsibilities

too.
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102. Participants who studied and worked outside of Bountiful seemed to have the greatest
scope for exchange with non-FLDS people in nearby towns and communities. Although
many women, even those who were not students or in the paid workforce, regularly travelled
to local towns for various reasons (e.g., shopping; using public services like hospitals or post
offices; or taking their children to extracurricular activities like hockey and dance lessons),
those who were in school or who had a job in one of these towns seemed to have the greatest

- potential for ongoing dialogue and rapport development with people who were not affiliated
with Bountiful or the FLDS Church. Accounts of participants indicated that many of these
encounters were positive and enlightening. Some, however, were more negative, and
participants sometimes attributed this to the hostility and stereotyping against polygamy that

exists, and which — in their view — undermines fundamentalist Mormons.

103. Some women experienced prejudice in their college classrooms. This is illuminated in.
one account from a woman who indicated that at her educational institutio'n, she was
pigeonholed as a resident of Bountiful on account of the way she dressed. She thus had
students and teachers ask her whether she knew that “it’s against the law to live polygamous

[sic].”

-104.  Other women have encountered bias in their work outside of Bountiful. One participant,
employed as a cashier in a Creston supermarket, indicated that while her manager and co-
workers were generally accepting of her lifestyle, customers might take a different view. She
indicated that some identified her as a polygamist because of her style of hair and dress, and
would refuse to enter her checkout line. On one occasion, which occurred while she was
pregnant, a male customer sardonically asked whether childbearing “was all ‘you people’

li.e., FLDS plural wives] are good for.”

105.  For another participant, the stigma and scorn she faced outside her FLDS community was
an impetus underlying her decision after the Split to dress in modern clothing. In her words:
[Blefore I made the choice to dress how I want and do what I want like, I'd gov |
into town and I'd be from a plural marriage and I'd be uncomfortable. [...] But

then I started to dress how I wanted to and basically no one would even turn
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practical consequences; specifically, it caused uneasiness about accessing resources outside

would be subject to scrutiny and criticism. Access to “outsider” services could be especially
~ intimidating if these services drew attention to family and community life in Bountiful. This

perception is represented in the following excerpt from my interview with this particular
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their head anymore. [...] [IJt would be hard just to go into a grocery store. Like
there’s a lot of rude people in the éommunity. Like I just noticed a world of

difference in how people treat me now. There’s a lot of ignorance.

Some participants claimed that their treatment outside of their community also had

of Bountiful. One woman recounted anecdotal knowledge of families’ apprehension about

seeking medical care, particularly prenatal and birthing care, in the local hospital fearing they

participant:

107.

P: [Flor example, if a couple that wasn’t in our community wanted to go for
marriage counseling, or something, then they would go. Nobody would ever do

that from here, because of what they will say, “Well no wonder you have

problems; you have two wives!” But that’s not true. Because there’s [sic] many

couples that have problems in their relationship.

R: What ifa coﬁple has a problem? How is that maﬁaged?

P: Well, they try to manage it within themselves. [...] But there’s usually, like,
we have a, man who is, we may call him the Bishop, or an acting elder, or

something within our community, and we would go and talk to him.

This point was affirmed in another interview with a woman who alluded to the ways in

which women might manage mental health challenges:

Definitely, if you’re living a lifestyle that is illegal then you don’t want to go to

~ counseling because you might say, “Well she [i.e., my sister wife] made me so

mad today, she didn’t get up and help with the breakfast.” And they’re going to

say, “Well, why are you there? Why do you live with five.other women, married

‘to the same man, if it drives you crazy?” [...] Whereas you, that’s kind of what

you’ve chosen and you want to learn how to deal with it better.
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108.  Yet while participanté gave some accounts of difficult encounters with “outsiders”, many
spoke of harmonious relationships with the people of nearby towns. As one woman stated:
~ Creston is a small town where everyone knows everyone and if you're in a
traditional FLDS dress the second you go into Creston you’re from Bountiful
‘right? And the people there have always been so good to us. Like, there are a
couple that have little issues, but pretty much in general people have been so
good td us; in being fair and treating us like people rather than criminals. So I
never once felt like that I couldn’t go somewhere and get help, or go to thé

doctor, you know.

1109.  Another woman who studied m Creston spoke of the intrigue, and ultimately, the
acceptance, that her lifestyle generated among her classmates:
When I first started college I was a little bit, I was kind of drawn back. But then
I got thinking, ‘I am who I am, and I can’t change myself to please everyone in
the world,” and so I just started to be myself. And actually more people accepfed
me for who I was. Like one lady said, “Who has your baby?” when my little boy
was younger, and I said, “Oh, my sister wife”. I just said that. And she said, “I
‘envy you, I envy you. I struggle every morning to find a babysitter. You have

these wonderful support systems and I envy you in that way.”

110.  While visiting and researching in Bountiful, I also had opportunity to see and learn about
a number of examples of the ordinary, ongoing contact between cdmmunity members in
neérby towns like Creston. These ekamples, listed here, illuminate the different waiys in
which people outside of Bountiful interact with community members. They also reflect a
sense of mutual acceptance among both groups: |

°  One midwife from Bountiful told us that she does rounds in the Creston hospital in
the prenatal ward and sees patients from outside her community.

® Another midwife explained that she sees patients from Creston and delivers their
babies at the Bountiful Midwifery Centre.

° While in a Creston café, I saw teenagers my research agsistants and I recognized from

Bountiful who had come in to enjoy an afternoon outing together.
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°  While in a Creston supermarket, my research assistants and I ran into a woman from
Bountiful doing her groceries.

© Traditional FLDS followers who operated a bu.siness in Creston spoke highly of
Creston residents, stating that their business was actively supported even though
clients know of the owners’ affiliations with Bountiful and the FLLDS Church.

°  Some Bountiful residents told me that when Mr. Blackmore and Mr. Oler were
arrested in January 2009, the local Creston police did not want to lay the arrests
themselves, and the RCMP was thus called to do this. This is because local officers
felt an affinity to Bountiful, and believed their good relationship with the community
would be undermined if they had to arrest Mr. Blackmore and Mr. Oler themselves.

° In September 2009, I published an editorial about Bountiful in the National Post that
was accompanied by a feature story written by Brian Hutchison, a National Post
writer. Aftef this was published, Mr. Hutchinson forwarded me an email he had
received from a reader who indicated that she was a Creston resident grateful for.
these stories about Bountiful. She stated that Bountiful’s residents are generally
péaceful, supportive of local businesses, and maintain harmonious relationships with
people in nearby towns. Given lthis, she did not feel that conventional negative

portrayals of FLDS members in Bountiful were accurate or fair.

Perceptions of Formal Law in Bountiful

111. Through my research in Bountiful, I have studied the everyday experiences that a woman
in a polygamous marriage might encounter. Yet, as a jurist, my research has also deliberately
integrated inquires that pertain to formal law. Specifically, through this work, I have garnered
some appreciation for how residents in a community like Bountiful, renowned for accepting

and practicing plural marriage, may perceive the state’s legal approach to polygamy.
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112. I acquired this knowledge through research interview questions that aimed to assess
participants’ understanding and evaluation of Canada’s criminalization of polygamy. Based
on these discussions, it is my impression that, at least for the women I interviewed, the

prdhibition of polygamy will not be an effective deterrent in this cofnmunity.

113. For some woman, this is because polygamy a deeply ingrained part of their cultural,
social and religious way of life. As one participant stated in response to-a question about
what the relevance of decriminalizing polygamy would be for Bountiful’s residents, “I don’t
feel it [i.e., decriminalization] would necessarily chan'gé it [i.e., polygamy] that much
because people are still living it and practicing it and not necessarily because it’s against the

law or not.”

114. _‘Another woman indicated: “I grew up knowing that polygamy was in my life, and it’s
part of my religion so I mean, there was nothing that was going to stop me from doing what

God wanted me to do.”

115. In the same vein, a different participant commented: “It’s not gonna.matter if they

decriminalize it or not. [...] I mean, in my mind, that’s how I live.”

116. Some of the women whom I interviewed seemed to co'nfoundr the i.s'sues' of
decriminalizing and legalizing polygamy. Specifically, some did not seem to appreciate that
decriminalizing polygamy was not synonymous with the legal recognition (i.e., acceptance)
of plural marriage;s. Thus, some women did not fully appreciate that even if polygamy had no
criminal penalty attached to, a plural wife likely would not be recognized as her husband’s

legal spouse.

117. Nevertheless, many women did understand the difference between decriminalization and
legal recognition. For example, some noted that while they hope polygamy will be
decriminalized, they are less interested in state recognition of the practice. This sentiment

emerged several times during interviews, as in the following comments of one participant:
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I don’t really think [polygamy] should be, not illegal. But I think it should be
decriminalized. Yeah, I think that, because if you made it legal, if you made
plural marriage legal [...] all of a sudden all these guys might start getting all
these [wives] legaily. [...] [S]o all we want is, we just want them to stop treating

us like criminals.

118.  Furthermore, it seems that some residents of Bountiful previously lacked information
about polygamy’s legal status and were unawa‘re of its prohibition. As one participant stated:
“T honestly was not aware it was criminal until a couple of years ago. [...] Because, you
know, they had a raid, they gave the kids back so you just said, ‘Okay, it must have been

. okay.”” |

119. However, all of the people with whom I spoke understood that this practice is currently
illegal and carries a threat of a criminal sanction. This is likely as a result of criminal

investigations and charges recently brought in the community.

120.  As indicated, most participants suggested that polygamy will likely continue in Bountiful
despite its formal illegality, given the practice’s roots in FLDS religion émd culture. This doés
not, however, mean that formal law is irrelevant in this community. That is, while
community members are not so deterred by the criminal law to reject or to cease practicing
polygamy, many expressed ar'lx.iety and regret over the prospect of being branded a
“criminal”. For them, it seemed that the potential criminal penalty attached to a successful
prosecution mattered less than the everyday stigma that they bear on account of a

-criminalized lifestyle.

121.  Some women thus reflected on the relief they would experience from decriminalization,
in particular, to live without the stigma of being branded a “criminal”. They made statements
about the benefits of decriminalization such as, “I wouldn’t have people looking down on

me.”; and “We’re upstanding citizens you know. [...] Who wants to be a law breaker?”
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122.  Other participants believed that decriminalization would foster broader social acceptance
of their lifestyle and would reduce the hostility they sometimes encounter outside of
Bountiful. One participant thus indicated, “People might like us better; fwe’d] have way
more friends.” Another stated, “if we weren’t brcaldhg the ‘]aw, probably a lot of people’s
opinions would be ‘that’s just their lifestyle, leave them alone.”” According to a third
woman, “As a mother, it [i.e., decriminalization] would have been nice. Because it’s really

hard not to be able to say, ‘I have a husband.” It hurts.”

123.  Some participants narrated incidences of having been spat on and verbally assaulted on
account of their appearance, which associates them with the FLDS Church and with

polygamy. They believe this abuse would cease of polygamy were longer a criminal act.

124. In a similar vein, a significant number of womeh articulated their concerns about the
potential legal link between criminalization and child protection. They worry that if they or
their husbands are charged criminally, or even suspected of a criminal offence, their children
will be apprehended by the state’s Child and Family Services branch. In this connecﬁon,
women referred frequently to the taking into custody of over 400 children at the FLDS
Yearning for Zion congregation in El Dorado, Texas in 2008 following unfounded
allegations about systemic child abuse in that community. Many of Bountiful’s residents '
have family members in El Dorado who were directly affected by this series of events. They
have thus been anxious about the possibility of a similar child protection intervention
occurring in their community. This sentiment was captured in the following coﬁments of one
participant:

[W]hat happened in Texas, that would be the worst thing that’s ever happened.
Bepause in this situation, the children are everything. And you don’t focus on
the husband, or even the \;&rives, as much as the children. They’re your comfort
and your job, your everything. Everthﬁg you do is for these children. So if you

lose them it’s like taking your life away.

125. Thus, for most of the. women I “spoke with, the implications of polygamy’s

criminalization are felt at the level of being stigmatized or ostracized socially because of a
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prohi'bited lifestyle, and in connection with a fear that this prohibited lifestyle might one day

translate into the loss of their children to child protection workers. -

'126.  Inrelation to such anxiety about social stigmatization and ostracization, my experience in
Bountiful also indicates that some women are apprehensive about obtaining services that
would draw attention to the polygamous nature of many families in Bountiful. That is, most
community residents have no hesitation about accessmg what might be termed

“yncontroversial” services outside of the their community, such as shopping for groceries or '
gardening supplies, or bringing their child to a doctor for something physical (e.g., during my
first visit to the community, one woman who participated in my research brought her young
son to the Creston Valley Hospital after he fell from a tree and broke his arm). But where
required services might raise questions about a polygamous lifestyle, I perceived some

apprehension, and this has resulted in some insularity for residents of this community.

7127. For example, in her autobiographical account 6f life in Bountiful, Debbie Palmer
recounts the story of the labour and delivery of her ﬁrst child at the Creston (Valley) Hospital
in 1972. Palmer describes the emotional pain she experienced when her polygamist husband .
did not accompany her to give birth, and when he did not visit her and her baby in the days
following the birth at the hospital. She also felt some disappointment and embarrassment
when she refrained from listing her husband’s name on the birth fecord as the infant’s fathér.
Her story thus suggests that, at least in the past, polygamists in Bountiful would have
deliberately provided inaccurate information about famﬂy relations on hospital records, to

avoid suspicion and possible prosecution.’

128.  This narrated example offered in Palmer’s book resenated with the comments of one
research participant who shared her anecdotal knowledge of families’ apprehension about
seeking medical care, particularly prenatal and birthing care, in the local hospital fearing they

would be subject to scrutiny and criticism.

" Palmer and Perrin (2004) at 335-336.
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129. In other interviews in Bountiful, participants -suggested that services such as marital or
individual psychosocial counseling outside the community would never be sought out by
residents, given worries that those providing care or treatment would attribute any emotional

or psychological challenges to a polygamous lifestyle.

130. This point is made plain in passages from research interviews reproduced above in this
Affidavit (see paras. 106 and 107). Such comments illuminate the fear that any difficulties a
woman encounters in her family life would be singularly attributable to polygamy,-and thus
would be presumed as a naturally derivative harm from this way of life. There is thu$ a
perception that a woman in such circumstances (a) would not be taken seriously or carefully
listened to; (b) would be contemptuously looked upon as the maker of her own misfortune;
(c) would be discussing matters that a “mainstream™ counselor or care-provide;' could not
understand; anfi (d) would be discussing matters that a counselor or care-provider might

| report 1o law enforcement authorities and subsequently held against her or other community |

members.

131.  One research participant also suggested that if abuse or violence were present in a
conjugal union, a spouse would be reluctant to seek out support and care. As indicated above
(para. 84) this woman stated that while women in Bountiful were aware of services and

shelters for victims of domestic violence, they felt that these “weren’t for us.”

132, Tt is possible that women in Bountiful have traditionally chosen not to seek out such
domestic support or counseling services because this is seen as inconsistent with community
norms. Yet it is also possible that such services are not accessed on account of a fear that

abuse allegations would trigger criminal-investigations and prosecutions related to polygamy. -

133. In connection with tlﬁs, a situation that struck me while researching in Bountiful involved
a severely mentally disabled girl in this community. I met her during my first trip to the
community, and spoke at length with én elderly woman, who I believe was her grandmother,
charged with looking after the girl while her parents were at work. It did not appear to me

that this girl was obtaining specialized care for her disability. If this was the case, it may have
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" been because of a fear of stigmatization associated with the criminalization of polygamy, or

it might be attributable to other factors.

134, 'Thus, it appears to me that Bountiful’s residents will have some apprehension about
seeking out and obtaining social or medical services for difficulties that may be perceived as
-linkable to polygamy. They seem to perceive such a move as potentially increasing their

vulnerability and the risk of coming to the attention law enforcement authorities.

135.  Although I observed a perception of vulnerability among some community members in
connection with ‘law enforcement, none of fhe women I met or interviewed expressed any
fear or Worry'that they, themselves, would ever be charged or incarcerated for being a plural
wife. Rather, they seemed to believe that any prosecutions on the ground of polygamy would

be against “their husbands”.

136. This sense of immunity to the criminal law that many women appeared to have — even in
the face of gender-neutral language in s. 293(1) that ostensibly renders them just as
susceptiﬁle as any man to a prosecution for polygarqy — seems fuelled by historical -
interactions with law enforcement personnel. For example, one woman explained that when
two residents of Bountiful were arrested in January 2009, the arrésting officers told her
explicitly not to worry since that they were not there for her and that they would not come for

“the ladies.”

137.  But even though they did not fear being personally picked up by the police, the January
2009 arrests were not a relief for the women of Bountiful. Rather, many found their treatment
undignified by arresting officers that day, This sentiment emerges in the comments of a
paﬁicipant, submitted to me via email:

 The greatest hurt o_f all came fron [sic] the RCMP on the day of [...]’s arrest. I
was outside watching [...] give my daughter a ride on the snow mobile when the
police arrived. They parked just down from the driveway were [sic] I was

- standing. They talked a little while. Then [...] and two men walked up the
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driveway and went to his room,. while a few others walked to the back of the top
house. By then [my sister wife] had joined me at the driveway. We watched as
[...] came back out of his room and headed to the officers [sic] vehicle. We were
both alarmed and extremely frightened when they started to frisk [...] and put
handcuffs on him. Ignorant of what was happening and scared 'to death [my
sister wife] asked the other officers who had gone to the back of the top house
and were now heading down to their vehicle what was happening. They looked
at her and simply said, "you will have to talk to [another woman in Bountiful],"
then left with [...]in their vehicle. You cannot imagine how offended and

| angry I was.

138.  For women in Bountiful, then, the possibility of their own criminal prosecution does not
seem to be a preoccupation; rather the concern seems to be about whether their spouses will
be charged and convicted, and this may be because of legal authorities’ conduct and

interactions with the community.

139. This is consistent with other incidences shared by different women, who spoke about law
enforcement agents coming to Bountiful in recent years in an effort to gather information
about the paternity of different children. For these women, such exercises seem to be taken as

evidence that state officials are primarily concerned with male polygamous practices.

140. During conversations with participants about their perception of Canada’s criminalization
of polygamy, several also noted their perception of an inconsistency between this legal
approach to plural marriage and ongoing practices tolerated by law, such as adultery. The
following comments, each from a different participant, reflect a perceived incongruity
between on one hand, legal and possible social acceptance: of plural sexual partners, and on
the other, a firm juridical rejection and sanctioﬁjng of multiple, simultaneous conjugal

relationships:
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You know, even polygamists aren’t the only ones, so how could you ever
say that polygamy is illegal with the way this world is? Women have affairs
all the time; men have affairs all the time. So I don’t think that polygamy
should be legal, I feel like it should be decriminalized.

My biggest fear isn’t that they’ll take my kids away from me, but they’ll put
my husband in jail for polygamy because he’s married to more than one
wife. Well he’s not really. I'm not even married to him, not legally: T can’t
be. He can’t claim me, he can’t claim my children. [...] All he did is just
break the same rule as every other man in the world that has no [legal]
relationship with their [sic] [...] wife. If so, can they put hirri in jail for that?
He’s the same as all those other guys except he takes care of me. He takes

care of the kids.

[Y]ou could say, [...] every guy in the whole nation is living in polygamy,
because you hear all the time about people taking on other wives and stuff
like that. Is that, different? The only difference is, I know- about it, in my

opinion.

. I don’t feel I'm breaking any laws. Because you go out in the world and
there’s ladies sleeping all around with whoever and the men aren’t caring for
‘their kids. And here T have children with this man, [...] and it’s no different

than ladies out there going around sleeping with whoever they want.

If a man oﬁt of our religion decided to havé another relationship, would have
a one-night stand, no one would care. I know that. I was in town about a year
- ago, where I met a friend who told of her daughter, not associated with the
FLDS, who has three children, by three different fathers. She and her
children are being supported by the government through social services. And
that would not be acceptable among our people. But if that were us they

would have a royal fit!
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[s]

[W]lomen everywhere choose harmful situations. Like women in abusive
situations? [They] go back nine times out of 10. [...] We know why they go
back. We choose to put ourselves in situatibns and the law can’t change that,
the law can’t tell me I can’t go back to an abusive situation. And thét’s how

“polygamy is; like, the law can’t tell me who I can and can’t sleep with.
Because adultery is viewed as negative but there’s no criminal [results]. You
couldn’t prosecute me for adultery. So that’s, T guess that’s kind of how I
view polygamy except I view it in the light of this is a situation that I agreed
to and I know whb my husband is sleeping with, you know, and I’ve agreed

to that. So if you’re going to prosecute polygamy, well, prosecute adultery.

14]1.  Given this parallel between secular social practices and plural marriage, participants at
times seemed unsure about the rationale.underlying the prohibition of polygamy. Many
acknowledged that some people outside of polygamous communities have a belief or a
concern that plurél marriage might lend itself to the abuse of women and children. They
further noted that this theme was central to some autobiographical accounts written by

women who have left FLDS communities in Canada and the U.S.?

142. No participant in my research indicated that she had personally been subject to domestic

violence or abuse. They acknowledged that these acts are undeniable wrongs.

143.  Yet, rather than assuming these ills are inherent to polygamy, several participants

indicated that they are specific problems that merit prosecution and punishment where -

appropriate evidence exists. The following quotes from three different participants are
illustrative: '

° A law against poiygamy doesn’t méke [fess] abuse. [Law] should be geared
at the problem, and I don’t think that polygamy neceséarily‘is a problem.

2 Palmer and Perrin (2004); Jessop (2007).
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Polygamy is a lifestyle choice and it’s- a legitimate lifestyle choice for

consenting aduits, for people that chose it.

I feel like polygamy should be decriminalized. [I]t’s not polygamy that’s the
problem. If there’s abuse, or if there’s underage marriage, that’s the problem.

And that should be solvéd.

If there’s abuse, sure go after the abuser! And of course that happens. If

there’s a man abusing his wife and children then go after him!

144. - Moreover, some woman acknowledged that there might indee& be situations of abuse in
polygamous marriages but pointed out that abuse might also be found in monogamous
' relationshipé. When I was not in Bountiful conducting interviews I stayed in touch about my
research with participants via email. In one email correspondence, a participant wrote the
.following, which is illustrative of the point just made regarding the potential ills that might
be found both in plural and monogamous unions:
I've been thinking about the polygamy trial, and find it interesting that Mr. Opeﬂs
[sic] complaint is that polygamy abuses women. I've been thinking and have to
say polygamjgt women's lives are prefty basic. We deal with the same issues any
marrital [sic] reiationship deals with. The possibility of marring [sic] a
controling partner, or dealing with jealous spouces, [sic] and a whole lot of
other ups and downs. As you and I both know a relationship takes work and

effort just like raising children.
Polygamy outside Bountiful
145. 'While most of my research on polygamy has focused on empirical work in ‘Bo.untiful, I

also conducted research in 2004-2005 as part of my commissioned work for Status of

Women Canada on the circumstances of polygamy in different cultural and geographic
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settings. This work studied the social, economic and health implications of polygamy for

womerl.
Social implications of polygamy for women

146. The literature that exists on polygamy worldwide indicates that some of the social
experiences communicated by women in Bountiful are encountered alsc by women in
polygamous communities across different cultures. In particular, the literature speaks to:
relationships among sister wives as potentially competitive or collaborative, the risk of
insularity in a polygamous community, and gender inequality. The literature also offers some

insight into the outcomes for children of polygamous life.

i) Relationships among sister wives

’

147. Competition and jealdusy among sister wives is commonly observed within plural

marriage communities.'

148. In some contexts, jealousy between sister wives risks escalating to intolerable levels,
resulting in physical altercations.'® Accounts 6f immigrant women in France within
polygamous marriages provide a stark example. Having moved to a jurisdiction where living
expenses are much higher than in their home countries (often, in North or West Africa),
polygamous families often cannot afford multiple residences for each of a husband’s wives
and her children.”> A polygamous family thus might cohabit in overcrowded conditions,
which causes extreme stress. There have been reports of women treated in Paris hospitals for
physical injuries resulting from confrontations among family members, often sister wives.

Other women have attempted suicide as a result of this domestic tension. '

13 Al-Krenawi et al. (2001); Al-Krenawi and Graham (1999) at 502; Al-Krenawi (1998); Al-Krenawi ef al. (1997);

Chambers (1997) at 66; Madhavan (2002); Starr and Brilmayer (2003) at 245-46; Wing (2001) at 855; Thompson
and Erez (1994) at 31; Jelen (1993) at 47-48.

' White (2009) at 500.

'3 Starr and Brilmayer (2003) at 247.

' Bertrand (2002); Simons (1996).
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149. Literature on polygamy outside of western contexts suggests that the negati\re
consequences of sister wife rivalry might be particularly diffieult for first or “senior” wives.
These wives are often less favoured by their husbands, tend to have fewer economic
resources, and receive less conjugal support and attention than junior wives. This differential
treatment by husbands may result from the fact that marriages to a first wife are arranged
through family exchanges, whereas more junior wives are chosen, based on love matches."”
A husband’s independent decision to take a wife on the basis of “romantic love” is likely to

cause strife among wives.'®

150. In some cultures, though, becoming a “senjor” wife implies a promotion within a family
hierarchy that entails respect and obedience from junior wives, particularly in the husband’s
absence.'® Senior wives may exercise considerable authority and control over junior wives,
and can be instrumental in helping husbands seleet an additional wife to assist with child care

and domestic responsibilities.

151.  According to one study,’® the status of each wife in a polygamoﬁs family is largely
dependent on the legal and social context. This study, which considered Muslim polygamous
women living in England, indicated that first wives received the most favoured status. Since
domestic polygamy is illegal in the United Kingdom, a subsequent wife is not considered a
legal wife, and thus cannot be openly held out as a spouse in all social circles. Subsequent
wives also sometimes lived in inferior housing and saw their husbands less frequently than
first wives. While women resented these circumstances, they felt that they remained “true

wives” even though their marriages were not recognized under civil law.

152.  This situation could arise in any country that prohibits and rejects polygamy, like Canada.
In these settings, a first wife might be in a preferred Juridical (and thus, possibly also
economic) position, since she alone will be recognized as a spouse by law. Subsequent

spouses married under religious law would be deprived of spousal recognition, spousal

"7 Al-Krenawi et al. (2001); Al-Krenawi et al. (2002).

'® Gage-Brandon (1992) at 291.

' Ahmed (1986) at 63; Thompson and Erez (1994) at 30-31.
0 Wing (2001).
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benefits, ﬁnd might have to conceal their conjugal relationships out of fear of criminal

prosecution or immigration concerns, if they are residents without legal status.!

153. While evidence of rivalry among wives exists, the scholarship also suggests that women
in plural marriages might experience relaﬁonsMps with sister wives as enriching and
valuable. As T observed in Bountiful, this research indicates that women might perceive such
relationships as providing critical economic support, companionship and child care
assistance.”” Relationships with sister wives seem especially beneficial to women’s ecoriomic

and political power where these women have a pre-existent familiar relationship.”

154. Researchers who have considered polygamous communities in the United States have
al_éo observed that women benefit from the female companionship and friendship that
polygamy can afford-,. as well as the sharing of childrearing and household responsibilities.24
While women might initially feel uncomfortable and envious when a new woman enters the
household, these sentiments usually fade as the family and community collaborate to ensure
harmonious relationships among the women and equal treatment of the wives. Women thus

often encourage their husbands to marry additional wives.”

155. Given this sororal bond that is observed in many polygamous families, one author notes
how this family structure nﬁght even be desirable to a modern career woman. Specifically, it

could allow her to work outside the home while her sister-wives look after her children.?®

156. In addition to companionship and domestic assistance, ‘the female network created
~through polygamy has also been said to engender female solidarity in a household. For
example, if a husband is abusive or violent, women may come together to counter this and

assist one another. They can take similar action where their husband engages in any activities

2l “Burope: Russia Says No to Polygamy” BBC News (21 July 1999) online; BBC News Online
<http://news.bbe.co.uk/I/hifworld/europe/400351 s>,

2 Anderson (2000).

# Yanca and Low (2004).

# Chambers (1997) at 73-74; Forbes (2003) at 1542-43.

¥ Chambers (1997) at 73-74.

28 White (2009).
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of which they disapprove. By expressing their dissatisfaction collectively, women have a

greater chance of halting or changing the impugned behaviour.”

157. There is some research, thbugh, that starkly contrasts this portrayal of sister wives’
collaboration. One study of Suni Muslim women living in ploral marriages in America notes
that domestic abuse often occurs unchecked, despite sister wives’ full awareness of a
husband’s conduct. This may occur either because women feel powerless in the face of
conjugal violence or because women simply choose not to intervene. 2* As noted, sister wives

might even be the perpetrators of domestic abuse.”

158.  The tenor of a woman’s relationships with her sister wives seems to be dependent, at least
in part, on the socio-cultural and economic contexts that frame her polygamous family. As
one study suggésts, women — like all individuals — will assume a pattern of behaviour that
best allows them to subsist within, and beneﬁtrfr(_)m, their family and cultural structures.
-Thus, if sister wives need each other’s support and assistance, they are likely to collaborate.
But if such interdependence does not_exis't and there is little incentive to for sister wives to

ally with one another, competition is more likely to characterize their relationships.30

ii) Risks of insularity

159. In places where polygamy is criminalized, as in Canada, it is imaginable that families
who take up this practice will do so clandestinely and inconspicuously. Specifically, a fear of
stigmatization and criminal penalty may lead to social insufarity among polygamous families
uneasy about having. their family structure publicly known or exposed. Non-status |
immigrants might feel especially vulnerable in this connection, as public knowledge about a

polygamous lifestyle might trigger deportation proceedings.

*7 Forbes (2003) at 1542-43.

% Hassouneh-Phillips (2001) at 744-46

* See supra, note 16 and accompanying text.
30 Madhavan (2002).
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160. Even in Bountiful, where polygamy occurs openly, a risk of 1nsular1ty remains. Although
residents of thlS community move and out of this physical space to obtain services-or to work
in nearby towns their link to a known polygamous society might adversely affect their

willingness to seek out certain resources and services.

161. To remain shielded from public awareness and scrutiny, a polygamous family would
have to minimize its contact with the “outside” world and attempt to conceal their marital
and family relationships. For example, as noted in some interviews with participants from
Bountiful; women might feel reticent about obtaining mental health or family counseling

services.

162, Women in insular communities may also be more vulnerable to abuse. Specifically,
women without contacts beyond their community may have little or no knowledge about, or
willingness to use resources that they can trust and rely on if they encounter family violence

or abuse. |

163. In a similar vein, some of the literature expresses the concern that residents — especially
women — of closed communities might lose the perspective and ability needed to make

informed, autonomous life choices.

164. With specific reference to polygamy, this literature suggests that women would never
- actively make an informed choice to accept this form of marriage. This view posits that
because women in plural marriage societies, especially those connected with fundamentalist
Mormonism, are éubject to social isolation and religious indoctrination throughout their lives,
they are victims of “religious coercion” that deprives them of the ability to choose to marry,

to choose to enter sexual relationships once married, or to choose to leave their polygamous

marriages.31

3 Ward (2004) at 145-47.
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165. In this context, the age at which women marry into polygamous unions is often discussed.
In different polygamous societies, it is reportedly common for tecnage girls — some as young
as fourteen — to marry men in their 40s or 50s who have been selected by community leaders.
The idea that an adolescent girl would ever independently “choose” fo marry in this context

has been rigorously challenged. *2

166.  Another body of scholarship offers a different view about women’s choices in regard to
plural marriage. At least one author writing about polygamy in thé United States indicates -
that young women who marry polygamously do so willingly, in accord with their i‘cligious '

views and values, There is thus no violation of their rights in this connection.>

167. Moreover, women from Bountiful have spoken out publicly in support of their lifestyle, '
firmly maintaining that they have made enlightened and active choices in regard to marriage
and family relationships and responsibilities.™® They also insist on marriage choices being
made only once a person reaches the age of adulthood.* This position is reflected in my own

research and discussions with women in this community.

168. The issue of choice in relation to polygamous marriage should also be understood against
the backdrop of the male hierarchies that commonly form in such communities, evidencing
economic inequalities and injustices among men. The literature about plural marriage in the
international. context suggests that only affluent and high-ranking men take wives. As a
result, women and their families may prefer marriage to a polygamisf over marriage to an
unmarried man of little means.*® Where a woman opts for polygamy in these circumstances,

the limitations on her choice are apparent.

iii} Gender ineguality

3 Al-Krenawi and Graham (1999) at 501; Palmer and Perrin (2004); Ward (2004) at 149; Peters (1994) at 86-87.
¥ Forbes (2003) at 1544-45.

3 D’ Amour (2004a); D’ Amour (2004b).

% «B C. Polygamists Want Age of Consent Raised” (19 February 2005), online: CTV News Online:
<http:/fwww.ctv.ca/servliet/ArticleNews/story/CTVNews/1108760102803 29/7hub=CTVNewsAtl1>.

% Borgerhoff Mulder 1992; Anderson (2000) at 104.
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169. In virtually all the polygamy studies I have come across, the societies examined have
been “polygynous,” that is, characterized by a union of one husband and plural wives. Very
few polygamous societies in the world are “polyandrous”, that is, involving two or more

husbands sharing a single wife.

170. Polyandry is rare since it limits male reproductive success. As one study notes, “a man
who marries polyandrously can expect to sire only a fraction of one woman’s children.”’
Polyandry might nonetheless arise in circumstances that hinder men’s ability to support

women and their children adequately.

171.  Since most polygamous communities are comprised of families headed by one husband
having multiple wives — rather than one wife with plural husbands — concerns about
polygamy’s implications for genderAéquality are plain. Extensive literature thus addresses
whether a union in which two or more women must “share” a husband who in turn enjoys

plural sexual and domestic partners, is inherently discriminatory.

172.  Some scholars have responded to this concern with the claim that women are actually the
primary beneficiaries of polygamy. Given the structure of plural marriage families, men bear
the singular fesponsibility of providing for their _multiiale wives and many children, wheréas
women might benefit from this economic support. Women might also find a constant source
of social support in their sister wives.”® As evidenced from the information presented earlier I
the present Affidavit, these points efnerge also in my own observations and interviews in

Bountiful.

173.  Furthermore, for some women, plural marriage might represent an important contribution
to the legitimacy of their own cultural or religious understandings of family life. These

marriages thus might symbolize a crucial association with traditional values and one’s faith

371 evine and Silk (1997) at 376.
38 Forbes (2003) at 1543.
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community, and this can provide certainty and security as to a women’s role within her

known social and cultural order.>”

174.  Finally, it has been argued that although polygamy creates a family structure in which
men and women might not wield equal power and authority, this alone is insufficient to
consider the practice harmful to women, especially when the patriarchy embedded in more

mainstream religions is considered.*

175. On the other hand, a number of authorities stress that polygamy is inherently
discriminatory and inhibits gender equality.”’ One study notes that the acceptance of
polygamy by law or by a society’s norms may be enough to thwart women’s equality, even if
they are not actually in a polygamous marriage. This work notes the stress that a womnan in a

- polygamous society would face living with constant uncertainty as to whether her husband

might take a subsequent wife.**

176. A central argument raised inlsome literature critical of polygamy focuses on reproductive
autonomy. This scholarship indicates that because women’s worth in polygamous societies is
often linked to the number of children they have, and because women are forced to compete
with sister wives, women lrose the Vability to control decisions over reproduction.43 Moreaover,
polygynous cultures are characterized by patriarchal family- structures, within which women
may have a marginalized ability to question a husband’s authority and express individual

wishes, even in regard to private and deeply personal issues like childbearing.‘w'

 177. The stories recounted by women in Bountiful to me as part of my research suggest that
reproductive choice has prekusly been a challenge for a number of women. However, at
least some women in this community now seem to be making more dec1310ns independently

about whether and when they will have children. This has occurred through their own

% Rude-Antoine (1991).
“0 Chambers (1997) at 82.
1 Adjetey (1995) at 1357; ‘Strassberg (1997) at 1592, Eskndge (1996) at 149; Agadjanian and Ezeh (2000); Ward
(2004).
2 M’Salha (2001) at 177.
“ Adjetey (1995) at 1358; Committee on Polygamous Issues (1993) at 8-9.
# Agadjanian and Ezeh (2000); Kaganas and Murray (1991) at 128-29.
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initiative and with the benefit of counsel from their nurses and midwives and other

community members.

178: Some of the literature discussing polygamous spousal relationships reports that the
patriarchal nature of polygamy leads not only to women’s subordination, but also to their

sexual, physical and emotional abuse at the hands of their husbands.**

179. Spousal wviolence also characterizes many monogamous, relationships, and thus, this
challenge is not unique to polygamy. However, some literature suggests that a patriarchal

social or family structure engenders an increased risk of spousal violence.

180. It would be a mistake, however, to believe that all polygamous marriages are abusive.
Many women living in polygamy have supported plural marriage and claim to find hzippinéss
and satisfaction within their marriages and family structures.*® Some evidence reveals
genuine love and companionship among polygamous spbuses and within their entire family
unit,*” As discussed, this sentiment emerged in many of the narratives I heard from women in

Bountiful about their family and spousal relationships.

181.  The literature on polygamy does not conclusively evaluate whether plural marriages are
more likely than monogamous ones to lead to marital discord, dissatisfaction and subsequent 7
dissolution. Some evidence suggests that a husband’s decision to take a subsequent younger
wife will frequently cause women to suffer low self-esteern and perhaps consider divorce.*®
One study of plural marriages in Morocco maintains that polygamy risks destabilizirig the
household and the lives of children, and causes women to experience high levels of

insecurity and uncertainty.* Divorce might be the foreseeable result of this. Another report

%5 Chambers (1997) at 66, 73-74; Al-Krenawi and Graham (1999) at 501ff; Al-Krenawi and Lev-Wiesel (2002) at
158; Hassouneh-Phillips (2001) at 741 Thompson and Erez (1994); Committee on Polygamous Issues (1993) at
TEIf.

% I’ Amour (2004a); D’ Amour (2004b); Carmichael (2004).

7 Palmer and Perrin (2004); Solomon (2003).

8 Al-Krenawi ef al. (2001).

* M*Salha (2001) at 174
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indicates that the practice of allowing polygamy under Islamic law is the principal cause of

divorce in the Kingdom of Saudi Arabija.>®

182. For some plural wives, though, divorce simply is not an option. Although they may feel
devastated when their, husbands take subsequent wives, they might see themselves as having

no choice but to accept this situation.”

183. At the same- time, some scholarship sets forth arguments as to why womien in polygamy
in fact feel more secure abbut their marriages than women in monogamous unions. This
research indicates that polygamous marriages are less likely than monogamous unions to
rupture.>* Even the Moroccan study pointing to the destabilizing effect of polygamy indicates
that withiﬁ Islamic Moroccan communities, polygamy might in fact benefit a wife.
Specifically, polygamy allows a husband to take a new, younger wife without repudiating —
or divorcing unilaterallys 3_ his first wife. This is viewed as significant given that the social
consequences of fepudiation can be worse for women than the circumstances of living in a

polygamous marriage.*

184. The intricacy of the relationship between polygamy and marital disruption and divorce is

also evident in a Nigerian-based study which revealed that the probability of divorce within
polygamous marriages variéd considerably according to the number of wives in the union.*
This research found that the most stable unions were those where one man married two
wives. These marriages were less likely to lead to divorce than‘monogamous unions or plural
marriages involving more than two wives. This study suggests that evaluating polygamous
and monogamous marriages as simply dichotomous could lead to erroneous generalizations

about each.

® See e.g., “Divorce Study in Saudi Arabia” BBC News (30 April 2001), online: BBC News Online:
<http:/fnews.bbc.co.uk/1/hifworld/middle_east/1304886.stm>.

31 Al-Krenawi er al. (1997) at 453; Al-Krenawi and Lev-Wiesel (2002) at 161-62; “Polygamy Law Set for
Challenge” BBC News (18 April 2000), online: BBC News Online: <htip://news.bbc.co.uk/1/hifuk/791263.stm>.
*2 Forbes (2003) at 1542-43. :

53 M’Salha (2001) at 178f; Mir-Hosseini (2003) at7.
> M’Salha (2001) at 175.

%% Gage-Brandon (1992).
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1v} Outcomes for children of polygamous life

185. Global research on women’s experiences in polygamy also sheds some light upon the
circumstances of children growing up in plural marriage families. This work allows for an
analysis of how social dynamics within polygamous families might wield an impact on

children and youth.

186.  Research on children’s experiences in polygamous families does not consider girls and
boys separately. Rather, the data is aggregated, revealing how children and adolescents

generally fare in areas like health and academics.

187. However, some reports have emerged to suggest that, at least in fundamentalist Mormon
communities, boys and girls are treated differently. In particular, while young girls are urged
to remain within their communities to become wives during their adolescence, community

leaders drive out many teenage boys, so as to reduce their “competition” for young wives.

188. It is reported that as many as 400 boys as young as 13 years of age have been banished
from their communities by fundamentalist leaders in Utah and Arizona, leaving many of -
them homeless, substance-addicted or working as prostitutés.56 The potential for boys to be
ousted from communities that require polygamy is noted in at least one study focusing on
Fundamentalist Mormon practices.”” This is likely linked to FLDS leader, Warren Jeffs’,
insistence on parents’ expﬁlsion of male children from the community to eliminate

competition for wives among the older men in the commurlli‘ty.5 8

189.  From the rescarch that I have done, T cannot say whether the expulsion of boys is inherent
to life in a community where polygamy is practiced or whether it is the direct result of the
dogfnatic dictates of one particular community figure. Hdwevcr, participants in my researchA
indicated that monogamy is accepted in Bountiful to ensure an equal number of eligible

spouses for all community members. Participants thus explained that only about one in 20

56 Tresniowski (2005).
5" White (2009).
38 Billie (2008) at 128-9, 133-4.
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community marriages are plural. They offered no suggestion that a current practice in the
community is the ostracization or banishment of young men so as to work out a demographic

reality conducive to polygamy.

o Academic achievement and intellectual development

190. Academic literature includes some discussion as to how polygamy might affect a child’s
intellectual and scholastic development. One group of scholars” work on adolescents within
Israeli Bedouin-Arab communities was premised on the hypothesis that polygamous family
structures would _éngender lower levels of intelligence and academic achievement among
youth from polygamous families.” This hypothesis was based on polygamy’s perceived
association with higher risks of psychological maladjustment in children, and with families

having lower socioeconomic status. Both of these factors affect academic achievement.

191. Various studies confirm that children from polygamous families are at an enhanced risk
of psychological and physical abuse or neglect. While not entirely conclusive, research
indicates that children can be adversely affected by rivalry between sister wives, and by the
fact that more children in the family may mean less time with, aﬁd attention and supervision
from parents, especially their fathers.®® Moreover, a polygamous family structure might
diminish the economic resources available to children and adolescents, which in turn might

limit their access to books and activities that would foster learning skills.®!

192. Yet, despite these social and economic factors underlying the hypothesis that polygamy
would adversely affect academic achievements amdng youth, researchers actually found that
an‘ adolescent’s family structure bore no significant impacf upon her academic
development.®® This outcome was attributed to various factors unique to the Bedouin-Arab

cultural group under study. In particular, because polygamy was not viewed as a “taboo”

% Blbedour et al. (2003a); Elbedour ef al. (2003b); Elbedour ez al. .(2000).

% Blbedour et al. (2003a); Elbedour ef al, (2003b) at 229; Elbedour ef al. (2000).Strassmann (1997) at 693; Jelen
(1993) at 48-49; Simons (1996).

® Elbedour ef al. (2000).

% Elbedour et al. (2003a); Elbedour ef al. (2000).
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practice in this community, adolescents were less likely to feel “different” or ashamed about

their family structure. This in turn promoted their learning and literacy skills.®

193. There was also extensive interaction between children and youth from polygamous and -
monogamous families within the community, giving them the sense of sharing the same

community as their peers, regardless of family structure.*

194.  Furthermore, dué to the level of intermingling Iwithin the whole community, fathers were
less likely to be absent from their children for extended periods, even when they had several
wives and many children.®> Fathers within this community often live with all of their children
and multiple wives within the same home.ﬁ6 These factors were all viewed as promoting the

psychological health and self-esteem of youth from polygamous families.

195. 1t should be noted that this research on adolescents is inconsistent with another study led
by the same researcher, which examines developmental impacts of polygamy on younger,
elementary school-aged children within the same community.67 This study found that
younger children tend to experience higher levels of attention deficits and behavioural
problems than children from monogamous families. The researchers posit that these younger
children ﬁlight be more affected by polygamous life than adolescents since they are likely to
be more attached to their parents and their immediate home environments, and probably have
not yet developed the necessary social networks and mental ability to cope with a stre‘s,sful-

home environment.*®

196.  While the results of this work in relation to older children and adolescents might suggest
that children have the ability to 'outgrow any harmful impacts of polygamy, the particular
cultural context of this research must be kept in mind. The widespread support and

acceptance of polygamy with Bedouin-Arab culture, the pervasive intermingling of youth

83 Elbedour ef al. (2003a); Elbedour et al. (2000).
8 Elbedour ef al. (2003a).

85 Elbedour ef al. (2003a).

% Elbedour ef al. (2000).

8 Elbedour ef al. (2003b).

% Elbedour ef al. (2003b) at 231-32.
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from monegamous and polygamous families, and the shared residence of fathers with all

wives and children are not traits typical of all polygamous communities.

197.  Where these factors are absent, we might expect polygamy to exert some deleterious -
effects upon chjldreﬁ and adoleséent_s. Research on African wives of polygafnous men living
in France seems to support this.®” This work notes that because mainstream French society
was both unwelcoming of immigrants and disapproving of polygamy, women and their
children were ostracized and isolated. In schools, children feared mockery by' claséniates and

delinquency rates among them were reported to be relatively hi gh_.70

198.  In a similar vein, one study maintains that children of American polygamists suffer as a
result of théir physical and social isolation. Education in these 6ommunities — like all other
aspects of life — is controlled by religious authorities. The thoughts and beliefs that children
encounter are controlled, allowing them only to learn polygamist beliefs, and “blinding

children to the existence of life outside polygamy.”’!

199.  Moreover, researchers Wdrking on Israeli Bedouin-Arab polygamous cdmmunities found
that childre_n of senior wives suffered particularly, filnding that they had lower school -
attendance, more difficulty adjusting to classroom norms, and were less likely to have
functional peer and student-teacher relationships. In addition, these children often lacked
proper school supplies. The academic achievements of children of senior wives in these

particular communities was thus well below the school average.’

200. In the context of young people’s intellectual development, my impression is that the
social, economic and cultural forces of a community will be extremely important on
determining the overall well-being and accomplishments of residents. Where polygamy is not

socially stigmatized, where appropriate educational resources and facilities exist, and where

% Starr and Brilmayer (2003).

™ Starr and Brilmayer (2003) at 246.
" 'Ward (2004) at 149.

"2 Al-Krenawi ef al. (1997) at 451-52.
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there is adequate familial and pa.rehtal support for learning, the research indicates that young

people can succeed academically.

201. | My observations of young people in Bountiful suggest similar principles. While I did not
formally interview any children or adolescents as part 6f my research, I did speak with many
of them. I have been consistently impressed with the general level of insightfulness,
openness, maturity and articulateness of the young people [ have met in this group. Maﬁy are
children and teenagers who are computer literate and read widely. I have had conversations

- with some children about books like Harry Potter, with which they are deeply familiar.

202. While children in Bountiful are educated at the two local community schools, these are
public institutions that are funded and régulated by the provincial government. I understand
that the cutriculum has come under state scrutiny in the past, given the schools® location,
however, findings were that the curriculum meets the required elements set by the Ministry

of Education for B.C.

203.  Apart from formal learning, children and youth in Bountiful whom I met were very “in
~ touch” with Popular culture and the ordinary things that concern most young people. They
are active in sports and other extra-curricular activities; hockey (for both girls and boys) and
ballet came up often. They are also connected through popular media to contemporary music

and television programs.

- 204.  As an example, during my 2009 visit to Bountiful one of my RAs created a slideshow of
the various photographs that we had taken in the community over the preceding days. These
photos were taken as part of my project, which has also aimed to include a visual component
using photographic images. The slideshow was presented to a group of about 20 to 25

~ community members, which included youth and young adults, as well as older community
members. My RA asked the group before beginning if they wanted her to set the slideshow to
music, and the younger members of the group asked for songs by artists like Jordan Sparks
and Rihanna. They also knew that Jordan Sparks had previously been won the American Idol

competition in a previous season of this program.
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205. My research also suggests that learning is taken into account in Bountiful even for
preschool-aged children. For example, I was informed that playgroups are organized in the
comrmunity, hosted by service workers from Creston who visited Bountiful With toys and
books, to offer children a chance to convene and play together with new things. Womqn also

spoke about going to events with their children like book-readings in nearby towns.

206. Given all of this, my sense is that in a context where encouragement and support for
learning exists, young people can develop intellectually in both formal and informal
intellectual settings, even in a community that accepts polygamy. In Bountiful, the young
pebple I met seemed to learn both through school, through independent reading,l through

~ extracurricular activities, through their social networks and through media exposure that

prompted some to internalize norms and interests in line with contemporary popular culture.
» Factors Potentially Compromising Children’s Health

207. Some research suggests that because polygamous families usually have many children,
there cannot be enough supervision and attention for all of them.” It has been argued that

this causes children’s health and development to suffer.’*

208. Moreover, there is some research to suggest that where marriages are arranged, they risk
being incestuous. This may lead to in high-risk pregnancies, birth defects, and high maternal

mortality rates.”

209. In Bountiful, the risk of familial intermarriage is something evidently on the minds of
‘community members. During my visits to this community, residents spoke frequently of the

need to reach out to communities with similar faith beliefs.

73 Committee on Polygamous Issues (1993) at 9.
™ Ward (2004) at 149-50.
5 White (2009) at 500-501.
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210. In 2009, I atfended‘a wedding between a groom from Bountiful and a bride from an
FLLDS splinter group in the United States. This was a monogamous wedding, celebrated by a
Justice of the Peace for British Columbia, Many community members indicated that this
event was important for Bountiful, as it initiated what was expected to be ongoing contact
and connection with a comparable community. More specifically, the wedding was viewed as’
forging a link with a-community characterized by beliefs and habits similar to those in
Bountiful, and this was perceived as a way to provide young people in Bountiful with a pool

- of prospective future 5p0use§. Community members valued this highly, knowing that optioﬁs

for marriage within their own group were slim, due to the risk of intermarriage.

211. Moreover, because most community members also hope that their young people will
choose spouses from similar cultural and religious backgrounds, a new affiliation with an

FLDS-associated group was viewed as holding great promise for realizing this goal. |

212.  Apart from this, the literature on polygamy notes some physical health risks to children.
One study of polygamous families in Mali found a marked increase in infant mortality rates
in polygamous families when compared to rates for children of monogamous palrents.76
According to its author, this study provides “the strongest evidence to-date for an adverse

effect of polygyny on child mortality in a human population,””’

213. This research suggests that higher rates of infant mortality in polygamous family
structures could be attributable various factors, including a risk that children may fall victim
to animosity among sister wives. This became so intense in the Malian cémmunity studied

that there existed reports of sister wives abusing and even poisoning each other’s children.

214. An alternate theory postulated in this study for differential cHlild mortality rates is that
polygamous families might invest less in their children, at least in the Malian context. Since
polygamous fathers produce a greater number of offspring overall, it is hypothesized that

each child becomes less important to his lifetime reproductive success. Moreover,

_ 7 Sirassmann (1997).
! Strassmann (1997) at 694-95.
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polygamous families may be less inclined or able to pay for treatments for childhood

illness.”

215. The opposite position about children’s health and welfare in polygamy has also been
advanced. Some scholars argue that polygamy might actually benefit child survival rates.
Spccifically, they suggest that, the network of sister wives that exists within a plural marriage
family should facilitate care arrangements for infants and children and ensure that there is

always an adult in a household attentive to a child’s needs and supervision.”

Economic implications of polygamy for women

216. While researchers who have studied how polygamy affects women have tended to focus
on the practice’s social effects, the literature also illuminates some economic implications of
polygamous life. In particular, it discusses the economic circumstances of women liviﬁg in -

plural marriages, as well as the circumstances of women who leave plural marriages.

i) The Economic Circumstances of Women in Polygamy

217.  Two different hypotheses about the economic effects for women in polygamy exist. On
one-hand, because polygamy requires a husband to provide for a plurality of wives and a
potentially large number of children, it is presumable that resources within the family would
be relatively scarce for each family member. Moreover, it may be posited that, if wives in a
plural marriage are more likely to be restricted to working in the unpaid domestic sphere,
they would have limited sources of independerit income. Finally, even if these women were
to seek gainful employment, their earning potential might be limited if they were married and
had cHildren at a very young age, and this limits their ability to pursue an education beyond

that point.

78 Strassmann (1997) at 693-94.
™ Anderson (2000); Forbes (2003) at 1544-45.
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218.  On the other hand, some may expect women in polygamy to fare well economically. It
may be assumed that a man who marries several wives would have to be financially able to
support each of them. Thﬁs, if married to a wealthy husband, a wife might lead a life of
relative affluence, even if her husband’s income was shared with other women. Additionally,
a polygamous family structure might foster, rather than prevent, women from pursuing
educational and employment opportunities. The fact that other wives might be available to
support a woman by assisting with childcare and domestic responsibilities could allow her to
take on potentially remunerative tasks.rFinally, some expect women married polygamously
to benefit from the fact that they live with, or close to, other female family members with
whom they could collaborate in their labour, thereby allowing them all to be more

productive.

- 219.  The literature on this issue indicates that neither of these hypotheses is entirely accurate
or incorrect. A substantial amountbf research suggests that polygamy deprives women of
economic resources, and of the ability to earn income independently of their husbands. For
example, a study of polygamous marriages in Ghana indicates that wives in plural marriages
were more economically marginalized than their monogamous counterparts. Polygamous
wives were also less likely to be working for themselves, since they most often worked for a
family member, usually their husbands. This study found that a significantly higher
percentage of women (84 percent versus 63 percent) earned cash for their work in areas with
a higher prevalence of monogamy, than in regions primarily characterized by polygamy.
Women in higher polygamous regions were also less likely to receive formal schooling and
higher education. The aﬁthors of this study maintain that the factors limiting women’s
potential to gain economic independence also diminished their ability to exercise social and

reproductive autonomy.*

220. Some work suggests that first or “senior” wives in a polygamous marriage are at a

particular economic disadvantage.®’ In some societies, senior wives work outside the home

% Agadjanian and Ezeh: (2000).
81 Al-Krenawi ef al. (2001); Al-Krenawi and Lev-Wiesel (2002).
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far less often than junior wives. They also tend to have less formal education and a greater

number of children.®?

221 Differences between the economic circumstances of senior and junior ‘wives might be
~ explained by the fact that, as explained earlier in this Affidavit (para. 149), in some cultures
first marriages are often prearranged between families, whereas second and subsequent
unions are more likely to be associated with love between the couple, and an active choice to
marry. As a result, second and subsequent wives may bear favoured status with respect to

economic resources, social support and attention from their husbands.®?

222, Earlier writings on FLDS communities and on Bountiful in particular indicate that
women in this religious setting have generally had a limited ability to acquire economic
resources. Most property within Bountiful is owned by a trust called the “United Effort Plan”
(“UEP”). This trust was (star_ted by an American FLDS community and owns the land and
houses in Bountiful where residents live. Legal ownership of the propeﬁy is thus reported to
be in the hands of community leaders.® My understanding is that as of 2005, the UEP Trust
has been managed by Bruce Wisan, C.P.A., a trustee appointed by court order pursuant to a

finding the UEP’s assets had been previously mismanaged by FLDS leaders.

223. The UEP trust is reported to own considerable amounts of property in Bountiful and other
FLDS-associated communities. Although group members built homes and str_uctureé on this
property at their own expense, these buildings are in fact ownéd by the UEP. Residents have
historically resided in these buildings at the discretion of the trust. If a member left the
community or was ousted from the group, he or she stood to lose any property that he or she

built or paid for without any financial compf:nsation.85

224. It has been reported that members of Bountiful were typically employed locally by group

leaders. Wages were kept low and the hours were long. Members were required to give at

82 Al-Krenawi ét al. (2001). : :

¥ Al-Krenawi et al. (2001); Al-Krenawi ef al. (1997) at 451; Jelen (1993) at 47-48.
8 Committee on Polygamous Issues (1993) at 7-8, 59; Peters (1994) at 57/, 72-73.
%5 Commitiee on Polygamous Issues (1993) at 59.
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least 10 percent of their wages back to the group, but more was frequently given such that
workers kept only enough for their own basic sustenance. Women often did not work, and
did not receive much financial assistance from their husbands. They thus were frequently

required to support their children on govérnment family allowances.®

225. While the early writing on women in FLDS societies, and in Bountiful specifically,
suggests bleak economic circumstances for women, a couple of points should be borne in
mind. Most importantly, this writing is primarily not academic and was developed in the

early 1990s, before the Split in Bountiful.

226. My own observations in this community lead me to believe that many women and
families do live frugally and modestly. Women often make their own clothes and grow and
preserve their own food. They also commonly share living spaces (e.g., kitchens and living
spaces). It is not clear to me, though, whether this lifestyle is attributable to tradition and

culture, to economic necessity, or to a combination of both.

227. Some women have mentioned the tithing practices that I refer to above (para. 224).
However, it is not clear to me whether this a historical Church practice or whether continues

in Bountiful today.

228. The economic status of a woman in Bountiful seems to depend on whether she works
outside of the home and the kind of work she does. Women who had paid jobs seemed to
have greater economic means and liberties, even though there seems to be a clear culture 6f
sharing privately-earned wealth within a household. For example, women spoke of having .
cars and bank account savings in their own names. They also indicated an ability to make
choices about how they would spend income they individually earned. Some women also
clearly had more modern, spacious and private living arrangements than other women. Those

who seemed more affluent usually had secure, wage-earning work.

% Committee on Polygamous Issues (1993) at 59.
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229. Certain reports in various jurisdictions allege that women in polygamous unions are at
risk of économic exploitation by their husbands. In jurisdictions where polygamous
marriages are not recognized by the state, plural wives ﬁlay file welfare claims as single
mothers_ in need of child support. However, some reports suggest that husbands have usurped
these funds, or funds women otherwise earned, to support themselves and their polygamous
lifestyles."” In particular, men in France were reported to use their wives’ income to fund

return visits to their respective countries of origin to marry additional wives.

230. At the same time, there is research that suggests that polygamy mighf actually be
advantageous for women, given that polygamous husbands in certain societies are obliged to

be financially able to sustain multiple families before taking plural wives.

231.  Further, the pool of labour created within larger domestic units, like those created by
_polygamy, reduces fhe need for wage labourers, thus keeping more of a husband’s wealth
within the family to maintain a higher standard of living. Sister wives might also cooperate in
trade and economic transactions; thereby reducing costs and potentially providing income for
the benefit of the family unit as a whole.*® Polygamy thus might operate as a “‘communitarian
and inclusive” way of life that ensures the integration of women in the social and economic
family dimensions.”” In the result, polygamous households nﬁght ultimately have more
economic resources, and greater means of production for sustenance, than their monogamous

counterparts.’’

ii) The Economic Circumstances of Women Who Leave Polygamy

232. Prior to undertaking research in Bountiful, my appreciation of economic circumstances
for women was shaped by the writing that existed at that time. This writing indicated that
women in Bountiful would have an extremely difficult time leaving an unhappy marriage

because this community is so insular and because its residents are taught to distrust all

8 Ward (2004) at 148-49.

% Bertrand (2002); Jelen (1993) at 46; Simons (1996).
¥ Al-Krenawi (1998) at 69; Anderson (2000).

0 Sigman (2006) at 143.

*! Lardoux and van de Walle (2003) at 821.
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“outsiders”. Moreover, the literature suggested that women had no economic means to leave
. their marriages or the community if they so wished. They could not rely on spousal or child
support seeing as many women, being unrecognized wives, would not be entitled to spousal
support. In addition, most would be married to men with limited and stretched financial

resources who would be incapable of affording child support payments.

233, After visiting this community and spending time discussing ‘polyg‘amy and marriage with
a number of women who live there, my sense is that various circumstances might complicate
a woman’s ability to leave her marriage or the community. These circumstances might be
financial, but they might also be social and cultural. However, as noted above (paras. 79ff),

women in Bountiful have left marriages that they found unsatisfactory.

234. Globally, it would appear that women in polygamy might be forced to leave a marriage
by external forces rather than by choice. For example, where women move {rom jurisdictions
that recognize polygamy to places that prohibit this practice, they might have no choice but
to live as though unmarried to their spouses. This is evidenced in France where legislation
known as the “Pasqua law” was enacted in 1993- to eradicate polygamy among inrm'ligralrxt_s.92
Pursuant to this law, a polygamous man seeking residence in France was permitted to live
with just one of his wives. He was required to divorce his other wives, who were also
required td leave his household. This polic_y applied prospectively and retroactively to
polygamous families that had alrea&y immigrated to France, If-a husband failed toAcomply
with the law, he and all of his wives faced possible deportation and the loss of their working
and residence papers and welfare beneﬁts.%llf, however, a polygamous man had children
with French citizenship, he would not be deported but could be deprived of necessary papers

to work in the country. As a result, he and his family could end up living in abject poverty.94

235. The French Pasqua law came at tremendous expense to plural wives. The forced “de-
cohabitation” of polygamous husbands and all but one of his wives left many women with no

choice but to leave the household with few financial resources. In Paris, their séarches for a

®2 Bertrand (2002),
%3 Starr and Brilmayer (2003) at 247.
% Bertrand (2002); Starr and Brilmayer (2003) at 247
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new place to live were often fruitless, and some ended up living as squatters in abandoned

city buildings.” Some women were also returned to their countries of origin.96

Health implications of polygamy for women

' 236. Apart from polygamy’s social and economic implications, the literature also speaks to
this practice’s potential effects on women’s health and well-being. Most of the discussion
that arises in relation to this topic has dealt with the psychological and reproductive health of

plural wives.

) Psychological Health

237. Some work suggests that polygamoﬁs wives more commonly face family stress and
mental health issues than MONOZamous women.”” As noted, the risk of psychiatric illness
may be particularly acute for first or “senior” Wives to a plural marriage. In a study of
polyga;nous wives living in Gaza City, researchers noted that senior wives expressed great
psychological distress and a sense of mourning or loss when their husbands took second or '
subsequent wives. More specifically, they experienced feelings of failure and low self-
esteem, feelings that were often reinforced by family and community perceptions. Senior
wives also experienced other mental health difficulties, such as anxiety and depression, more

frequently than junior wives.”® This research confirms results from an earlier study. that

examined the experiences of polygamous family members in Bedouin Arab society.”

238. This sense of loss experienced by a woman when her husband takes a subsequent wife
has also been reported by studies of polygamy in other socio-cultural settings.'® A husband’s

marriage to a subsequent wife is often perceived as traumatic and unsettling by preceding

% Bertrand (2002); Starr and Brilmayer (2003) at 247-48.

% Starr and Brilmayer (2003) at 248. -

%7 Al-Krenawi (1998) at 69; Al-Krenawi (2001).

% Al-Krenawi ef al. (2001).

% Al-Krenawi ef al. (1997).

190 Al-Krenawi and Graham (1999); Hassouneh-Phillips (2001) at 740.
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wives and their children.'”

This development results in a major change ‘in the family
structure and a likely decline in the financial resources and attention that a'man can provide

his wives and children.'*

239.  One recent study sets out the findings of a study conducted with 352 Bedouin Arab
women, two-thirds of whom were in polygamous marriages and one-third of whom were
married monogamously. This study concluded that women in polygamous unions exhibited
considerably higher rates of psychological stress and dysfunction. In view of these findings,

. the authors called upon further research to consider “optimal strategies of transferring this
knowledge [i.e., knowledge about difficulties associated with polygamy in some scholarship]

to the connnunity.”103

| 240. The authors of this study observed that the -psychological challenges they found
polygamous wives to experience could be linked to the particular perception of women
within the Bed‘()uin-Al'ab population they studied. Within their communities “a woman’s
maternal and wifely roles are the key to her fcméle identity.”'™ Women might see bolygamy
as a “compromise” of such roles, and this in turn can adversely affect their social status and
their overall psychological well-being.'® This study thus alludes to the way in which
“particular perceptions within a community — especially those related to gender — may

influence the experiences of women in polygamy.

24]. Some women might also perceive polygamy as bearing the potential to strip them of their
autonomy. If a woman feels compelled both to enter a marriage and to engage in sexual
relations once married, this clearly will impact her sense of dignity and self-worth. It might

also detract from her self-awareness and personal identity.!%

101 M Salha (2001) at 174.

122 Hassouneh-Phillips (2001) at 740,

103 A)-Krenawi and Graham (2006) at 15.

14 A)-Krenawi and Graham (2006) at 14.

195 1bid. '

198 Committee on Polygamous Issues (1993) at 49-50.
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242, However, somé research indicates that some women seem to enjoy a high standard of
- psychological and emotional health because of the .lifestyle polygamy affords.'”” As noted,
women may benefit from collaboration and friendship with sister wives.'” Polygamy might
also be a psychological boon since it diminishes the possibility of divorce by offering
dissatisfied husbands the opportunity to remarry without having to divorce his first wife.
Arguably, this serves the interests of women in cultures where divorce might cause greater

social humiliation and isolation for women than would life in a polygamous marriage.'®

243.  Comparing this literature to my own obsérvations in Bountiful, I note that many women
whom I met and spoke with did indicate to me that they encountered emotional hardship
when a new wife entered their family. This might be true even if a woman was consulted
about the idea of taking a new wife and consented to this. Women expiained that even if they
believed that bringing a new wife into their home would be a positive thing overall, it was
not always possible to set aside feelings of insecurity and jealousy. Women had various ways
of managing these emotional challenges, such as discussing their trials with their spouses or
with'sister wives, with community elders, or in some cases that proved especially difficult,

by asking for separate living arrangements away from other sister wives.

ii) Reproductive and Sexual Health

244. Polygamous life may also affect women’s reproductive and sexual health. A étudy on
polygamy in Senegal focusing on women’s fertility rates in different marital arrangements
indicates that women in plural marriages generally have lower fertility rates than women
within monogamy. It found that each time a polygamous husband took a new wife, his prior
wives all experienced decreased fertility. In additiom the highest ranking wife (usually the
newest wife) was most likely to have a chﬂd first, given that she was probably most favoured

by her husband. 1o

107 Porbes (2003); Chambers (1997).
1% Chambers (1997) at 66-67, 73-74; Forbes (2003) at 1542-43; Madhavan (2002).
199 M’Satha (2001) at 175, 177.

_ 01 ardoux and van de Walle (2003).
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245. Comparable results were obtained in a study on the relationship between polygamy and

fertility in Ghana,''" as well as in an anthropological study in Mali.'">

246. Some research, however, suggests that polygamy, and the number of wives a husband
has, do not necessarily affect women’s fertility. Other variables, such as a woman’s age,
education, religion, and rank as a wife, arguably bear a more significant impact on her

fertility level.!?

247. Two studies in two different societies (one in Ghana and one in South Africa) also

concluded that polygamy came at no real cost to women’s fertility rates.''*

248. Other work on polygamy in Africa also found that the data in relation to fertility and
polygamy told “an equally variable and inconsistent story”. It suggests that the sole
cdnclusiori that can be decisively drawn at this time is that polygyny does not come at the
same cost to women as monogamy vis-3-vis reproduction. Nevertheless, the study warns
against an unqualified comparison of research data on this topic, given that this data

emanates from studies of “variable methodological quality”.!"®

249. A better understanding of the relationship that might exist between polygynous marriages
and fertility thus seems to depend on a more thorough evaluation and critique of the research

methods that have been employed to consider this topic to-date.

250. Women in polygamous relationships may.also be at an increased risk of exposure to HIV
infection and other sexually-transmitted infections. This is indicated by research conducted in
Nigeria''® and Angola.!'” A study undertaken within a polygamous community in rural

Gambia also indicated that women in polygamous marriages are three times more likely to be

"1 Bhatia (1985).

112 Strassmann (1997) at 688.

13 Ahmed (1986).

1 Sichona (1993) at 480; Anderson (2000) at 104.

15 Borgerhoff Mulder (1992) at 48.

e Adejuyigbe et al. (2004) at 279-81; Ajuwon et al. (1993-94) at 410ff; Committee on the Elimination of
Discrimination against Women,(CEDAW), Combined Fourth and Fifth Periodic Reports for Nigeria at 8.
7 Angola, Combined Fourth and Fifth Periodic Reports of States Parties to CEDAW (8 June 2004) at 48.
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affected by the Herpes simplex virus 2 (HSV2). HSV2 is associated with increased HIV

infectiousness, and with a heightened susceptibility to HIV infection.!'®

251.  Several media reports also indicate that polygamy has contributed to the spread of HIV
and AIDS among women, especially in African countries. These reports have considered the
link between sexually transmitted infeétion and polygamy in Nigeria,119 Swaziland,'*®
Zambia,'”! South Africa'®® and sub-Saharan Africa generally.'?® These reports listed
polygamy as a factor to be targeted and eliminated so as to assist in reducing the spread of

sexually transmitted infections in these countries.

252.  While these reports provide some indication of a possible link between sexual health and
polygamy, a very recent peer-reviewed study indicates that a conclusive causal connection
cannot be drawn. The authors of this study state plainly, “Literature on the relationship
between polygamy and HIV transmission is limited and the findings contested.”"** This
study, baséd on qualitative research, found that it is not polygamy or monogamy that shapes
“vulnerability or‘ resistance” to HIV and AIDS, but rather, the interaction between the type of
marital union and relationships within and beyond the marriage, as well as religious beliefs,
teachings and practices, and the society’s view and construction of gehder roles and

relattonships. 125

253. From my research on polygamy in different global contexts, I have found it nearly
impossible to draw definite conclusions about whether polygamy ’adversely affects women -
either in terms of social, economic or health outcomes. In particulé.r, although there is
considerable literature to suggest that polygamy can be harmful to women, I have found it
important to remain cognizant of two factors. First, as noted here, the literature on -

polygamy’s social, economic and health implications for women is not uriequ_ivocal; there is

18 Malton et al. (2003) at 98.
- 119 White (2004).
120 yixon (2005). ,
211 aurance (2004); Human Rights Watch World Report 2003: Zambia.
1227 aurance (2004).
'23 Eilperin (2003).
124 gaddiq er al. (2010) at 146.
'3 Ibid. at 149.
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scholarship to suggest that with respect to each dimension, polygamy might actually benefit
and be valuable to some women. Second, communities in which polygamy has been most
nefarious for women are those that are geographically isolated and impoverished, where
opportunities for education, work and accessing health and other social resources are limited.
In these contexts, women as a whole in may face difficult outcomes, regardless of whether
they are married or not, and regardless of whether they marry polygamously or

monogamously.
Professor Cook’s Expert Report

254. I have been asked by Amicus counsel to offer comments on the Expert Report prepared
by Professor Rebecca I. Cook for the Attorney General of Canada, which has been submitted
as evidence in this Reference. These comments are set out below, in this final pal;t of the

present Affidavit.

255. I have never met Professor Cook aﬁd I do not know her personally. I am, however,
familiar with her scholarship. I know that she is a leading Canadian legal scholar, particularly
in the domains of reproductive health, gender equality and international human rights law. As
her credentials indicate, she is a prolific and highly-respected academic, both in Canada and
internationally. Her publications have made an important contribution to advancing

knowledge in her domains of research.

256. 1 have read Professor Cook’s Réport, and I believe it is well-researched and instructive.
As I will explain in the discussion that follows,‘my own work is not fundamentally
incongruent with Professor Cook’s research. However, I wish to comment on four issues on
which my research has led me to conclusions that differ from certain points articulated in
Professor Cook’s Report. These four issues are: (1) the implications of polygamy’s apparent
gender inequal_ity; (2) the outcomes for women and children of polygynous life; (3) the

definition of polygamy; and (4) the relationship between family law and criminal prohibition.
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Gender Discrimination as Inherent to Polygamy

257. In her Report, Professor Cook focuses -on polygyny, that .is, the form of polygamy
involving one man having plural wives. Her study of existent literature on polygyny leads her
to conclude that this is a practice that has “detrimental effects on women, and on society '
more generally.’; (Para. 20)-She attributes harmful outcomes for women on the “asymmetry”
within polygynous relationships, which extends different rights, opportunities and obligaﬁons
to spouses on the basis of gender and gender stereotypes. Professor Cook cites norms’
articulated by international human rights bodies in concluding that such asymmeiry based on

sex compromises “women’s dignity and equality in marriage and family life.” (Para. 26)

258. In my opinion, like many practices that we might characterize as ‘;patl‘iarchal”, polygamy
ostensibly undermines the equality rights of women. Because the most common form of
polygamy is polygyny, and because polygyny involves a man with the right to take plural

| wives, but not the reverse, this type relationship iacks formal equality. As such, it is not a
practice that sits comfortably with many individuals in a western liberal democracy like

Canada.

259. However, while for many Canadians, a woman whose husband takes subsequent wiyes
may appear to have her dignity aﬁd equality undermined, my conversations with wémen in
Bountiful suggest that this not how they perceive their own way of marriage and family life.
Many women who are polygamous can articulate clear reasons as to why this form of
marriage is logical and beneficial for them. Many have explained the ways in which they see
themselves as leaders within their families and community. In my discussions with them,

such women have not come across as weak, passive or misguided.

260. In addition, affronts to their dignity and equality have not arisen primarily through a
husband’s marriage to other women (or, for monogamous wives, through the possibility of
her husband marrying other wives). Instead, women with Whom"I have spoken in Bountiful

feel mérginalization, vulnerability and indignity from the state’s efforts to foreclose the life
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and family choices that they wish to make, which they see as propelled by their faith, by

personal choice, and by family and community norms.

261. Further, even assuming that the optical asymmetry within polygyny yields fewer
substantive rights for women, it remains important to consider this against the fangc of
practices tolerated by Canadian criminal law that have their roots in religion and culture and
that might be seen as diluting women’s dignity. In my research I have contemplated the ways
in which polygamy is comparable to, and distinet from, practices such as the wearing of the
hijab or the nigab in Islam, which might also be seen as based on sex stereotypes. The same
can be said of other practices that, like polygyny, may yield different marital entitlements for
womern, such as the talag within Islam, the get under Jewish law, or arranged marriages

formed by families within various cultural communities.

262. Each of these practices raises important moral and social questions and controversies.
They also raise concerns about gender equality and the dignity of women. All of this merits
careful attention. Yet, as I understand it, the issue in this Reference is whether prohibiting a
practice through the use of the criminal law is the most effective way of addressing the
potential gender imbalances and stereotypes that may seem fo be reflected in a practice like
polygamy. My research would lead me to respond to this question in the negative. _Womeri
whom I have spoken with, who accept polygamy as consistent with their own beliefs and
values, see their dignity as offended, not salvaged, by a provision that prohibits their lifestyle

and subj ects them and their family members to a risk of criminal prosecution.

The Implications of Polygamy for Women and Children

263. Professor Cook’s Report offers an instructive overview of the literature on the ways in
which polygamy may affect women’s well-being. This part of her Report is concentrated on
work that describes the harms plural wives might encounter. However, a look at the broader |
implications of polygamy for women yields a more nuanced picture of how women fare in

polygamous families. As described earlier in the present Affidavit (paras. 146-253), the data
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is quite mixed, such that existent scholarship does not reveal a direct, consistent or

" unequivocal equation between polygynous marriage and harm to women.

264. As discussed in Professor Cook’s Report, and as set out in paras. 146-253 of this
Affidavit, the literature indicates of some important concerns about women in polygyny. The '
same is true for the children of polygynous unions, but this scholarship in regard to children

is less copious and developed.

265.  These concerns are worthy of scrutiny, as any effort to identify and prevent systemic
harms to women and children clearly deserves support and encouragement. However, in
taking up this task, Iﬁy sense is that two key points must not be forgotten. The first is that
available academic and popular literature on poiygyny does not paint a consistent or
homogeneous picture of life for plural wives and their children. While they' might face
important challenges and adverse events, some women might thrive in polygyny. It is
therefore essential to consider all available literature, and to wrestle with the diversity of
experiences this presents, in trying to assess the experiences of polygynous wives and

families in different social, cultural and economic settings.

266. A second key point is that even if one were to accept that polygyny invariably harms
women’s and children’s social, economic, psychological and physical health, it is not clear
that such outcomes are improired by a criminal ban on this practice. For example, should a
woman fear stigmatization and criminal charges, she might be reticent to seek out the
services she needs to address the psychological disadvantages that some literature associates
with polygyny. This point about a plural wife’s potential apprehension about seeking
required health and social services emerged also in interviews I carried out in Bountiful. (See

paras. 126-134)
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The Definition of Polygamy

267. The conclusions that Professor Cook draws her Report appear to apply only to
polygynous unions formed validly under the applicable legal regime (“de jure polygynous
unions™) and to polygynous unions formed in jurisdictions where such relationships are

legally banned or unrecognized (“de facto polygynous unions™).

268. Professor Cook sces these two types of polygynous unions as distinct from adulterous or
polyamorous relationships. As she explains in her Report at paras. [4 and 15, Professor Cook
sees de jure and de facto polygynous unions as distinct because the parties involved and
“their broader religious or custoniary communities” understand these unions as marriages. In
contrast, polyamory and adultery are not viewed as marital forms that extend particular rights

and obligations to the parties concerned.

269. Thus, Professor Cook does not see her definition and discussion of polygyny as
. encompassing the practices of polyamory and adultery. She states at para. 15 of her Report:
Polyamorous arrangemenits, for instance, can ‘vary as to the number of people
involved, the sexes of those involved, the sexualities of those involved, the level
of commitment of those involved, and the kinds of relationships pursued.” Such
| relationships are not structured by normative systems that distribute rights
unequally according to sex. Likewise, adultery, which has never been a criminal
offence in Canada, is not premised on a marital form that ascribes different
rights and responsibilities aclcording to sex. (Emphasis added, footnotes

omitted.)

270. By drawing a distinction between polygyny on one hand, and polyamory and adultery on
the other, Professor Cook seems to suggest that the former is premised on sexual stereotypes
and rooted in “normative systems” that give women and men unequal rights. Her Report
suggests that such problematic normative systems are rooted primarily in religion and
culture. For example, paragraph 38 of her Report states: “Sexﬁal and sex role stereotypes,

embedded in religious and cultural norms of polygynous communities, are a continuing
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wrong that is injurious to women and their families, with undesirable effects on community
life.” Later, at paragraph 41 Professor Cook’s Report comments: “In the Canadian context, it
appears that polygyny is largely motivated by religious or customary norms, rather than

material necessity.”

271. In contrast with religiously and culturally—motivated'polygyny, polyamory and adultery

emerge as more benign, gender-neutral and secular practices.

272.  The Report thus identifies three categories of relationships: (1) polygynous relationships,
which are assumed to be driven by sexist and patriarchal stereotypes and which are the
subject of Professor Cook’s Report; (2) polyamory, which involves mﬁltiple conjugal ﬁnions,
but is not shaped by specific gender (and other) traits,-thus suggesting that this practice is not
affected by inherent gender bias; and (3) adultery, which ostensibly involves multiple sexual
unions, again not shaped by speciﬁc.'gender (and other) traits, thus suggesting this practice

also is not affected by inherent gender bias.

273. If I have interpreted Professor Cook’s rebort correctly, a difficulty emerges by virtue of
the fact that this classification does not harmonize with the way in which Canadian law
imagines and defines polygamy. Canadian law has not drawn these distinctions that
suggested by Professor Cook’s Report, nor has it ascribed clear definitions to the three types
of relationships listed just above. Rather, s. 293(1) arguably lurﬁps the- polygynist, the
polyamorist and the adulterer (who comes close to having a “conjugal union” with a sexual
partner) together. In theory, all three may be equally vulnerable to scrutiny and prosecution

under this statutory provision.

274. 1 believe that Professor Cook’s classification in her Report is meant to clarify for the
reader that her conclusions draw 611 research specifically about polygyny, as disfinct from
polyamory or adultery. Yet the plain wording of the Criminal Code’s polygamy prohibition
indicates that it targets more than this form of union. That is, Parliament does not, ih 5.
293(1), direct law enforcement authorities to investigate whether a polygamy suspect is a
polygynist (as opposed to a polyamorist or an adulterer) whose relationships are “structured

by normative systems that distribute rights unequally according to sex.” Even though this
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may not be an appropriate basis for prohibiting polygamy, the important point to note is the
reach of s .293(1), which goes well beyond this distinct category of relationships that
Professor Cook’s Report QHaliﬂes as harmful to women and inconsistent with international

gender equality norms and obligations.

Relationships between Family Law and Prohibition

275. Professor Cook makes reference in her Report to family law and the prohibition of
polygamy. For examfle, she notes that most states now p-rohibit polygamy “by criminal or
family law provisions”. (Para. 17 of her Report) Later, she indicates that pursuant to several
treaty bodies’ indications, states parties must provide legal protection to women in polygyny,

including family law relief on dissolution of the union. (Para. 24 of her Report)

276. A key difficulty that emerges in public and political discussions about polygamy relates
to the confusion over the different ways that law can reject controversial practices.
Prohibition through the criminal law, especially when accompanied by a sanction of
imprisonment, is the strongest way that intolerance for a practice is commuﬁicated. However,

it 1s also possible for law to reject a practice by refusing to recognize and regulate it.

277.  Family law statutes in Canadian provincial and territorial jurisdictions cannot prohibit
polygamy. Rather, they operate to set out the rights and obligations of individuals within
families. Thus, provincial and territorial family law legislation can determine, for example,
whether a polygamous spouse can ob?ain spousal support or property sharing at the end of
her union. But these statutes generally cannot dictate whether polygamy is an acceptable

practice and if not, whether it is purishable by law.

278. T agree With Professor Cook’s suggestion t.hat an entitlement to claim support and
property division from her husband would help a woman leave an unhappy t)olygynous
marriage. I also agree that the state should aim to facilitate this end. However, so long as
polygamy remains a criminal practice in Canada, it 1s difficult to‘concéive of provincial and
territorial legislatures mobilizing to amend falmly law legislation in their respectlve

_]llI'lSdICtIOIIS S0 as to facilitate alimentary support or property claims by plural spouses.
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279. Thus, Professor Cook notes that the ﬁuman Rights Committee directs Canada to ensure
“women’s awareness of their rights”. (Para. 172) Yet, meeting this obligation will have little
meaning for plural spouses who, because of 'polygamy’s criminalization, likely have no
entitlements under family law, and would risk prosecution f01_' this practice in seeking out any

such entitlements.

280. Finally, as Professor Cook notes, (para. 212) the Committee on the Elimination of
Discrimination against Women has indicated that a state’s formal deferral to _parallel
normative systems that permit polygamy violates the Convention on the Elimination of All
Forms of Discrimination against Women (CEDAW) and national constitutional equality
protections. Yet, decriminalization should not result in such outright deference to religious or
cultural normative orders that accept polygamy. That is, even if polygamy as it is currently
defined in Canada’s Criminal Code is no longer a criminal act this should not entail a passive
acceptance of all the norms, values and ideologies central to any community, including

Bountiful, where polygamy occurs.
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